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Mississippi courts generally have found liquidated 
damages provisions in contracts for the sale and 
purchase of commercial real estate to be enforcea-
ble. The law in this area, however, is muddied by two 
factors. First, the courts applying Mississippi law 
have not distinguished cases involving liquidated 
damages clauses in contracts for the sale and pur-
chase of commercial real estate from cases involving 
contracts for sale and purchase of residential prop-
erties, lease purchase agreements, leases, construc-
tion contracts and even settlement agreements 
entered into in connection with divorce. Second, a 
court may determine not to enforce an otherwise 
valid liquidated damages clause if it would not be 
equitable to do so, which tends to shift the focus of 
the time for determining the reasonableness of the 
liquidated damages clause from the date of the con-
tract to the date of breach.

The Acquisitions Committee of the American Col-
lege of Real Estate Lawyers is conducting a national 
survey of state laws pertaining to liquidated dam-
ages clauses in commercial real estate transactions. 
The survey consists of thirteen questions regard-
ing the enforcement of such clauses. This article 
addresses these questions under Mississippi law.

1.  May the seller choose specific performance 
instead of liquidated damages (so that liquidated 

damages are not an exclusive remedy?)
Mississippi courts have not directly addressed 
whether a seller can choose specific performance 

instead of liquidated damages. Based on general 
contract principles, it is likely that if the contract 
provided for liquidated damages, and the contract 
did not provide that liquidated damages were the 
seller’s exclusive remedy, a court applying Missis-
sippi law would find that the seller was entitled to 
seek specific performance of the contract rather 
than enforcement of the liquidated damages clause. 
The closest case to these facts is Houston v. Willis, 
which involved the sale of a residence.2 In this case, 
the contract provided that the seller had the follow-
ing options if the buyer breached the contract: “(a) 
accept the earnest money as liquidated damages 
and this contract shall then be null and void, or (b) 
enter suit in any court of competent jurisdiction 
for damages for the said earnest money deposit, 
or (c) enter suit in any court of competent jurisdic-
tion for specific performance.”3 The buyer put up 
$20,000 earnest money with the buyer’s broker at 
the time that the contract was executed. In subse-
quent amendments to the contract, the seller and 
buyer executed an amendment that “released” the 
$20,000 to the seller and reduced the purchase 
priced by $20,000. The buyer’s broker paid the 
$20,000 to the seller, and the amount of the earnest 
money was thereafter referred to as “0.” The buyer 
did not close as provided by the contract, and the 
seller brought an action seeking specific perfor-
mance. The buyer argued that the seller was not 
entitled to specific performance because the seller 
already had accepted the $20,000 earnest money 
as liquidated damages. The Mississippi Court of 
Appeals4 held that since the earnest money already 
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had been released and paid to the seller pursuant 
to the amendment, and there was no longer any 
earnest money, the seller was entitled to specific 
performance. The implication is that if the $20,000 
was still earnest money, the seller would have had 
to choose between accepting the earnest money as 
liquidated damages and specific performance.5

2.  May the seller choose actual damages instead 
of liquidated damages (so that liquidated 

damages are not an exclusive damage remedy)?
In Mississippi a seller can choose between pursuing 
liquidated damages and actual damages as long as 
the contract gives the seller this option. In Eastland 
v. Gregory, the contract provided that if the buyer 
failed to perform its obligations under the contract, 
the seller could keep one-half of the earnest money 
as liquidated damages,6 or the seller could bring an 
action for damages and give credit for the amount 
of the earnest money.7 When the buyer breached 
the contract, the seller chose to keep the earnest 
money and bring an action against the buyer for 
the amount of its actual damages after crediting the 
earnest money. At trial, the jury awarded the seller 
its actual damages and the Mississippi Supreme 
Court affirmed.

If the contract provides that the earnest money put 
up by the buyer is the seller’s liquidated damages, 
without expressly providing the seller with the 
option to seek its actual damages, the seller will not 
have the option to pursue its actual damages.8

3.  If the seller may choose liquidated damages 
or actual damages, may it have both?

The seller can pursue both remedies if the contract 
permits the seller to do this, subject to the limitation 
that the seller’s total damages cannot exceed its 
actual damages. In the Eastland v. Gregory case dis-
cussed in Question 2, the contract for the sale and 
purchase of residential real estate provided that if 
the buyer failed to perform, the seller was entitled to 
keep one-half of the earnest money and pursue an 
action against the buyer for the difference between 
the earnest money and the seller’s actual damages. 

The seller elected to keep the earnest money and 
pursue its actual damages after giving credit for the 
earnest money. At trial the jury rendered a verdict 
for the seller, and the Mississippi Supreme Court 
affirmed in part and reversed and remanded as to 
a portion of the damages awarded based on evi-
dentiary rulings.9 The case does not contain any dis-
cussion of the seller’s option to retain the earnest 
money as liquidated damages, so apparently the 
buyer did not object to the seller pursuing its actual 
damages rather than keeping the earnest money as 
liquidated damages.

An interesting situation would exist if the seller kept 
the earnest money and pursued the actual damages, 
and the court determined that the seller’s actual 
damages were less than the amount of the earnest 
money. One alternative is that the seller then could 
assert the liquidated damages clause and keep the 
earnest money. Another alternative is that the court 
could require the seller to reimburse the buyer for 
the amount by which the earnest money exceeded 
the seller’s actual damages, in the nature of restitu-
tion. There are no Mississippi cases that address this 
issue. Under general remedies law in Mississippi, the 
seller’s remedies are cumulative and not in the alter-
native, so it is likely that a court applying Mississippi 
law in this situation would allow the seller to keep 
the earnest money.

4.  If the seller may choose liquidated 
damages or actual damages, but not 

both, when must it decide?
The cases in Mississippi that have addressed liqui-
dated damages have not considered when a buyer 
must decide whether to choose liquidated damages 
or actual damages. The general statute of limita-
tions that applies to most causes of action is three 
years,10 so the seller would have to bring an action 
before the expiration of three years after the breach.

5.  Is there an applicable statute addressing 
liquidated damages clauses?

Mississippi does not have a statute addressing liq-
uidated damages in contracts for the sale of real 



 	 LIQUIDATED DAMAGES CLAUSES IN COMMERCIAL REAL ESTATE CONTRACTS IN MISSISSIPPI  |  67

property. However, the Mississippi Supreme Court 
has found the liquidated damages provision in 
Mississippi’s version of the Uniform Commercial 
Code—Section 75-2-718 of the Mississippi Code—to 
be influential in several cases.11 In a 1980 case, the 
Mississippi Supreme Court wrote that the legislature 
had “spoken on the subject of liquidated damages 
in sales of goods,” quoted Section 75-2-718, and 
further wrote, “We do not know, nor have we had 
drawn to our attention, a similar rule as to liquidated 
damages in land sales contracts, but are influenced 
by the logic and reason of the law just quoted.” 12 
Other cases have relied on Section 75-2-718 in whole 
or in part in considering the enforceability of liqui-
dated damages clauses.13

6.  What is the test for a valid 
liquidated damages clause?

The Mississippi Supreme Court has stated several 
tests for whether a clause imposes a penalty or is a 
valid liquidated damages clause. In Shields v. Early, 
one of its first cases addressing liquidated damages, 
the Mississippi Supreme Court stated:

The fact that the parties to a contract used the 
words therein “penalty” or “liquidated dam-
ages” may prima facie be supposed to mean 
what they say, yet the expression is not conclu-
sive. The court should ascertain whether the 
payment stipulated was in truth a penalty or 
liquidated damages …. The essence of a pen-
alty is a payment of money stipulated as in 
terrorem of the party breaching the contract; 
while the essence of liquidated damages “is a 
genuine covenanted pre-estimate of damages.” 
Whether a sum stipulated is a penalty or liqui-
dated damages is a question of construction 
“to be decided upon the terms and inherent cir-
cumstances of each particular contract, judged 
at of the time of the making of the contract, and 
not as at the time of the breach.”14

In another case in 1962, the Mississippi Supreme 
Court held that the size of the liquidated damages 
clause will determine whether it is enforceable.

[I]f the sum stipulated is so large as to be out of all 
proportion to the probable or presumptive loss, 
and is therefore not a fair measure of the damage 
actually sustained, it will generally be regarded as a 
penalty, especially where the actual damage result-
ing from the breach may be readily ascertained or 
where the contract discloses no intention to fix the 
sum as liquidated damages or leaves the intention 
in this regard in doubt.15

The Mississippi Supreme Court has further clarified 
that “[e]quity will enforce a contract for liquidated 
damages if such liquidated damages can be found 
to be reasonable and proper in the light of the cir-
cumstances surrounding the case.”16 A court likewise 
may refuse to enforce an otherwise valid liquidated 
damages clause on equitable grounds.17 For exam-
ple, courts applying Mississippi law have found that 
it would be inequitable to enforce a liquidated dam-
ages clause when the party seeking to assert the 
clause did not suffer any actual damages.18

If a court declines to enforce a liquidated damages 
clause, the party asserting the liquidated damages 
is entitled to pursue other remedies, such as specific 
performance and actual damages.19

7.  Who has the burden of proof?
In Mississippi the burden of proof is on the party 
challenging the liquidated damages clause.20

8.  When is “reasonableness” tested?
The black letter law in Mississippi is that the reason-
ableness of the amount of the liquidated damages 
clause in a contract to sell and purchase land is to 
be determined at the time of the making of the con-
tract, not at the time of the breach.21 Courts apply-
ing Mississippi law have enforced liquidated dam-
ages clauses when the seller’s actual damages were 
less than the amount of the liquidated damages, as 
discussed below.22 But courts have also held that 
a liquidated damages clause was not enforceable 
when the party seeking to enforce the liquidated 
damages provision suffered no actual damages, or 
when the amount of actual damages was readily 
ascertainable.23
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9.  What percentage of the purchase price is 
likely acceptable as liquidated damages?

Liquidated damages in the amount of ten percent 
of the purchase price or less should be deemed 
acceptable by a Mississippi court. In a case involv-
ing the sale and purchase of commercial real estate, 
the Mississippi Court of Appeals determined that 
liquidated damages amounting to 7.6 percent of the 
purchase price was reasonable.24 The court noted 
“[t]he liquidated damages were well under ten per-
cent of the purchase price, an amount that has been 
used in other contracts as a reasonable amount 
of earnest money.”25 A claim for liquidated dam-
ages in excess of 50 percent of the purchase price, 
however, is likely to be found to be unreasonable. 
Courts applying Mississippi law have found (1) that 
liquidated damages in the amount of 50 percent of 
the purchase price were unreasonable in a contract 
involving the sale and purchase of residential real 
estate;26 (2) that the retention by the seller of the 
buyer’s $30,000 equity payment in a lease-purchase 
contract for residential real estate was unreasona-
ble when the seller subsequently sold the property 
for more than the contract price;27 and (3) that the 
retention of the buyer’s $38,595 earnest money in 
a contract for the sale and purchase of a log-cabin 
kit was unreasonable when the total purchase price 
was $43,656.28 In the cases finding that the amount 
claimed by the seller was unreasonable, the courts 
also usually find that allowing the liquidated dam-
ages would be inequitable.

10.  Are actual damages relevant for 
liquidated damages and, in particular, 

will liquidated damages be allowed 
when there are no actual damages?

Courts applying Mississippi law have held that liq-
uidated damages will be allowed when the actual 
damages are less than the liquidated damages, and 
even when the seller suffered no actual damages. 
In Culbreath Revocable Tr. v. Sanders,29 a 2007 case 
involving a contract for sale and purchase of com-
mercial real estate, the sales price was $850,000. The 
contract for the sale and purchase of land required 
the buyer to put up earnest money of $65,000. The 

buyer put up $30,000 of the earnest money, but 
then refused to close and demanded return of his 
earnest money. The contract provided that in the 
event of a breach of contract by the buyer, the seller 
could accept the earnest money as liquidated dam-
ages. The seller brought an action against the buyer 
to recover the remaining $35,000 balance of the ear-
nest money. The buyer argued that the seller should 
not be entitled to any damages because the seller 
subsequently had sold the subject property and 
some additional property for $1,200,000—$350,000 
more than the contract price.30 The trial court 
awarded the seller the $35,000 plus interest and 
attorneys’ fees. On appeal the Mississippi Supreme 
Court affirmed, noting that the need for liquidated 
damages was evident: “The exact damages that 
could result in the event of a breach would under-
standably be difficult to determine before hand, and 
could be substantial.”31

In Hovas Constr., Inc. v. Bd. of Tr. of Western Line 
Consol. Sch. Dist., the Mississippi Court of Appeals 
held that the calculation of actual damages in a con-
struction contract did not have an impact on liqui-
dated damages, since the damages in that case were 
not readily ascertainable at the time that the parties 
entered into the contract.32 In PYCA Indus., Inc. v 
Harrison Cnty. Waste Water Mgmt. Dist., the Fifth 
Circuit, applying Mississippi law in a case involving 
a liquidated damages clause in a construction con-
tract, reiterated “that the mere fact that the amount 
of damages ultimately suffered by a party was less 
than the amount payable under the liquidated-dam-
ages clause does not, standing alone, permit courts 
to recharacterize a liquidated damages provision as 
a penalty.”33

On the other hand, some courts have refused to 
enforce a liquidated damages provision when the 
party seeking to enforce the liquidated damages 
provision did not suffer any actual damages. In 
Massman Constr. Co. v. Greenville, a contract for 
construction of piers for a bridge across the Missis-
sippi River provided that the contractor would pay 
the city liquidated damages of $250 for each day 
that the contractor completed the project late.34 
The contractor completed the work late, and the 
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city withheld the amount of the liquidated damages 
from payment. The contractor brought an action to 
recover the withheld payments and asserted that 
the city wrongfully withheld the liquidated dam-
ages because the late completion was due to the 
city’s actions. The district court ruled in favor of the 
city. On appeal by the contractor, the Fifth Circuit 
Court of Appeals reversed. The bridge was being 
built to connect with a road on the Arkansas side 
of the river. The road was not completed until thirty 
days after the entire bridge was finished.35 The city, 
according to the Fifth Circuit, therefore did not suf-
fer any actual loss. Under all of the facts and circum-
stances of the case, according to the Fifth Circuit, 
enforcement of the liquidated damages provision 
“would be inequitable and unreasonable and would 
amount to the infliction of a penalty rather than the 
allowance of liquidated damages.”

In a 1980 case, Maxey v. Glindmeyer,36 the Missis-
sippi Supreme Court held that a liquidated damages 
clause in a contract for the sale and purchase of res-
idential real estate was not enforceable when the 
amount of the earnest money deposited and for-
feited, $75,000, was one-half of the purchase price 
of the property, and the seller’s damages should 
be limited to actual damages.37 In a 2009 case, the 
Bankruptcy Court for the Southern District of Mis-
sissippi found that a liquidated damages clause in a 
lease of land was not enforceable because the les-
sor’s actual damages were readily ascertainable.38

11.  Is mitigation relevant for 
liquidated damages?

None of the Mississippi cases that have considered 
liquidated damages has addressed mitigation of 
damages directly. This suggests that mitigation of 
damages is not relevant for liquidated damages. If 
a seller is able to reduce its actual damages by mit-
igation, should the seller reduce its claim for dam-
ages by the amount by which its efforts to mitigate 
reduced its actual damages?

In Maxey v. Glindmeyer, the buyers, the Maxeys, 
refused to close, and the seller, Glindmeyer, subse-
quently sold the land to another party for an amount 

in excess of the contract price. 39 The Maxeys brought 
an action to recover their earnest money, and Glind-
meyer asserted that under the terms of the con-
tract, she was entitled to retain the earnest money 
as liquidated damages. The Mississippi Supreme 
Court wrote that it would be inequitable for Glind-
meyer to retain the deposit and sell the property for 
more than the contract price. The court remanded 
the case for a determination of Glindmeyer’s actual 
damages.40

In Culbreath Revocable Trust, the buyer, Culbreath, 
also refused to close.41 Sanders then sold the prop-
erty to other parties for an amount in excess of 
the price in the contract with Culbreath. Sanders 
brought an action against Culbreath to recover the 
balance of the earnest money that Culbreath had 
not paid. The contract provided that Sanders was 
entitled to accept the earnest money as liquidated 
damages. The Mississippi Supreme Court held that 
Sanders was entitled to recover the balance of the 
earnest money from Culbreath. One distinction 
between the Maxey case and the Culbreath case is 
that the amount of the earnest money in the Maxey 
case was 50 percent of the purchase price, which the 
court found excessive, while in the Culbreath case, 
the amount of the earnest money was less than 10 
percent of the purchase price, which the court found 
to be reasonable.

12.  Is a “shotgun” liquidated 
damages clause enforceable?

A “shotgun” liquidated damages clause is one under 
which a party has a right to liquidated damages 
for any default by the other party, whether or not 
the default was material. There are no published 
cases in which a court applying Mississippi law has 
addressed this issue. As noted above, courts apply-
ing Mississippi law have held in some cases that a 
liquidated damages clause may not be enforceable 
if the party seeking to enforce the clause suffered 
no actual damages. Likewise, courts can decline to 
enforce liquidated damages clauses on equitable 
grounds.42 Based on these cases, it is likely that a 
court applying Mississippi law would not enforce a 



70  |  THE PRACTICAL REAL ESTATE LAWYER 	 SEPTEMBER 2021

liquidated damages clause for an immaterial default 
for which the seller suffered no actual damages.

13.  Does a liquidated damages clause preclude 
recovery of attorneys’ fees by the seller?

In Mississippi the seller is entitled to recover attor-
neys’ fees in addition to liquidated damages, pro-
vided that the contract authorizes the court to award 
attorneys’ fees to the prevailing party. In Culbreath 
Revocable Trust, a contract for the sale and purchase 
of commercial real estate, the contract contained a 
general provision that the prevailing party in litiga-
tion would be entitled to attorneys’ fees.43 The court 
awarded attorneys’ fees to the seller in addition to 
the award of liquidated damages.

CONCLUSION
The Mississippi Court of Appeals has observed that 
in a contract for the sale of commercial real estate, 
“the need for liquidated damages is evident as it 
would be extremely difficult to estimate possible 
damages in the event of a breach.”44 While courts 

applying Mississippi law have enforced liquidated 
damages clauses in cases involving the sale and pur-
chase of commercial real estate and in other cases 
regardless of the seller’s actual damages, courts in 
other contexts, such as construction contracts and 
contracts for the sale and purchase of residential 
properties, have limited the seller to its actual dam-
ages based on perceived equitable disparities. The 
cases holding that the liquidated damages clause 
was unenforceable when the actual damages were 
less than the liquidated damages arguably are mis-
applying the doctrine established in Shields v. Early 
and the other seminal cases in Mississippi that hold 
that the reasonableness of the liquidated damages 
clause should be determined at the time of the 
contract and not at the time of breach. A seller in 
a contract for the sale and purchase of commercial 
real estate, with the customary recitations in the 
liquidated damages clause about the difficulties of 
ascertaining actual damages and the agreement 
of both parties that the seller should be entitled to 
liquidated damages, should feel comfortable that 
courts applying Mississippi law will enforce the liq-
uidated damages clause. 
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because the contract provided that all amounts paid were 
considered to be earnest money and liquidated damages. 
After the buyers had refused to complete the purchase, 
the seller had sold some of the logs intended for the buy-
ers to another party for $24,644. The Fifth Circuit found 
that permitting the seller to keep the logs, or the proceeds 
from the sale of the logs, and the $38,595 earnest money 
would amount to a double recovery by the seller. The ear-
nest money clause therefore was an unenforceable pen-
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alty. The court remanded the case for a determination of 
the seller’s actual damages and instructions to refund to 
the buyers any amount of the earnest money in excess of 
the seller’s actual damages. Id. at 302.

41	 Culbreath Revocable Tr., 979 So. 2d at 706.

42	 See text accompanying notes 16 to 18.

43	 Culbreath Revocable Tr., 979 So. 2d at 704 (Miss. 2007).

44	 Id. at 711.


