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THOMPSON, P r e s i d i n g Judge. 

Dana B. Dees appeals from a summary judgment e n t e r e d by 

the M o b i l e C i r c u i t C ourt i n f a v o r of the Board of Sc h o o l 

Commissioners of M o b i l e County ("the Board") and Roy D. 
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N i c h o l s , i n h i s o f f i c i a l c a p a c i t y as S u p e r i n t e n d e n t o f the 

M o b i l e County P u b l i c S c h o o l System. F o r the reasons s e t f o r t h 

h e r e i n , we r e v e r s e the summary judgment. 

C o n s i d e r e d i n the l i g h t most f a v o r a b l e t o Dees, see  

Hanners v. B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 

1990), the r e c o r d r e v e a l s the f o l l o w i n g p e r t i n e n t f a c t s . In 

January 2006, the Boar d h i r e d Dees t o r e p l a c e a t e a c h e r who 

had r e t i r e d a f t e r the c o n c l u s i o n o f the f i r s t semester o f the 

2005-2006 s c h o o l y e a r . Dees was c l a s s i f i e d as a " s u b s t i t u t e 

t e a c h e r " and was compensated a t a r a t e o f $65 per day. On 

March 28, 2006, she was r e c l a s s i f i e d as a "Category I I 

S u b s t i t u t e " and began b e i n g compensated a t a r a t e o f $120 per 

day. A "Category I I S u b s t i t u t e " i s an i n d i v i d u a l who s e r v e s 

as a s u b s t i t u t e t e a c h e r i n the M o b i l e County s c h o o l system f o r 

more than 20 days. Category I I S u b s t i t u t e s are r e q u i r e d t o 

h o l d a v a l i d Alabama t e a c h i n g c e r t i f i c a t e . The r e c o r d does 

not r e f l e c t whether Dees e n t e r e d i n t o a c o n t r a c t w i t h the 

Board a t any p o i n t d u r i n g the 2005-2006 s c h o o l year. Dees 

performed the d u t i e s and f u n c t i o n s o f a r e g u l a r t e a c h e r d u r i n g 

t h a t p e r i o d o f employment. 
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The Board h i r e d Dees as a f i f t h - g r a d e t e a c h e r f o r the 

2006- 2007 s c h o o l year and as a k i n d e r g a r t e n t e a c h e r f o r the 

2007- 2008 s c h o o l y e a r . 

The Board d i d not h i r e Dees a t the b e g i n n i n g o f the 

2008- 2009 s c h o o l y e a r . However, on October 20, 2008, she was 

h i r e d as a f i f t h - g r a d e t e a c h e r t o f i l l a vacancy, and she 

remained throughout the 2008-2009 s c h o o l y e a r . She a g a i n was 

t i t l e d a Category I I S u b s t i t u t e , and she was compensated 

a c c o r d i n g l y . D u r i n g t h i s p e r i o d , Dees performed a l l the 

d u t i e s and f u n c t i o n s o f a r e g u l a r t e a c h e r . The r e c o r d does 

not r e f l e c t whether Dees e n t e r e d i n t o a c o n t r a c t w i t h the 

Board d u r i n g the 2008-2009 s c h o o l y e a r . 

On May 12, 2009, Dees f i l e d an a c t i o n a g a i n s t the Board 

and N i c h o l s . She a l l e g e d t h a t , based on her s e r v i c e , she had 

o b t a i n e d " c o n t i n u i n g - s e r v i c e s t a t u s , " or t e n u r e . In s p i t e o f 

t h i s , she a s s e r t e d , d u r i n g the 2008-2009 s c h o o l year she had 

been p a i d as a Category I I S u b s t i t u t e r a t h e r than as a t e a c h e r 

and had not r e c e i v e d any of the employment b e n e f i t s p r o v i d e d 

t o t e a c h e r s . She a l l e g e d t h a t she had r e q u e s t e d t h a t the 

Board and N i c h o l s r e c o g n i z e t h a t she had a t t a i n e d t e n u r e , t h a t 

they pay her and p r o v i d e her b e n e f i t s as a t e a c h e r i n her 
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f o u r t h year o f s e r v i c e , and t h a t t h e y p r o v i d e her w i t h backpay 

and b e n e f i t s from October 20, 2008. She a s s e r t e d t h a t the 

Board and N i c h o l s had r e f u s e d t o do so. She sought 

" a p p r o p r i a t e d e c l a r a t o r y , mandamus, and i n j u n c t i v e r e l i e f " 

r e q u i r i n g the defendants t o r e c o g n i z e her as a t e n u r e d 

t e a c h e r , t o pay her and p r o v i d e her b e n e f i t s as a t e a c h e r i n 

her f o u r t h year o f s e r v i c e r a t h e r than as a C a t e g o r y I I 

S u b s t i t u t e , and t o p r o v i d e her w i t h backpay and b e n e f i t s from 

October 20, 2008. The Board and N i c h o l s f i l e d an answer i n 

which they d e n i e d t h a t Dees had become a t e n u r e d t e a c h e r . 

On J u l y 15, 2009, Dees f i l e d a motion f o r a summary 

judgment. In her s u p p o r t i n g b r i e f , she argued t h a t , a l t h o u g h 

the Board had t i t l e d her a " s u b s t i t u t e t e a c h e r " d u r i n g her 

time of s e r v i c e d u r i n g the 2005-2006 and 2008-2009 s c h o o l 

y e a r s , she had performed a l l the d u t i e s of a t e a c h e r d u r i n g 

those t i m e s , and, as a r e s u l t , t h a t those p e r i o d s o f s e r v i c e 

s h o u l d have been counted toward the t h r e e c o n s e c u t i v e years o f 

s e r v i c e n e c e s s a r y t o a t t a i n t e n u r e . She c i t e d t h i s c o u r t ' s 

d e c i s i o n i n S p r i n g f i e l d v. T a l l a d e g a C i t y Board of E d u c a t i o n , 

628 So. 2d 704 ( A l a . C i v . App. 1993), i n which t h i s c o u r t h e l d 

t h a t the p e r i o d d u r i n g which a t e a c h e r h e l d the t i t l e 
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" i n s t r u c t i o n a l a s s i s t a n t " counted toward the time n e c e s s a r y t o 

a t t a i n t e n u r e because, d u r i n g t h a t t i m e , she had performed the 

d u t i e s and f u n c t i o n s of a t e a c h e r . 628 So. 2d a t 706. Dees 

f i l e d an a f f i d a v i t i n s u p p o r t of her summary-judgment motion. 

The Board and N i c h o l s f i l e d a response t o Dees's 

summary-judgment motion, and, on September 18, 2009, t h e y 

f i l e d a c r o s s - m o t i o n f o r a summary judgment. They argued t h a t 

i t was w i t h o u t d i s p u t e t h a t Dees's employment d u r i n g the 

2005-2006 and the 2008-2009 s c h o o l years was as a s u b s t i t u t e 

t e a c h e r . They contended t h a t , p u r s u a n t t o t h i s c o u r t ' s 

d e c i s i o n i n Lawrence v. Birmingham Board of E d u c a t i o n , 669 So. 

2d 910 ( A l a . C i v . App. 1995), a t e a c h e r ' s s e r v i c e as a 

s u b s t i t u t e t e a c h e r does not count toward the t h r e e years of 

s e r v i c e n e c e s s a r y t o a t t a i n t e n u r e . 

A f t e r the t r i a l c o u r t h e l d o r a l argument on the c r o s s -

motions f o r a summary judgment, the p a r t i e s s u b m i t t e d 

a d d i t i o n a l b r i e f s and m a t e r i a l s i n su p p o r t of t h e i r r e s p e c t i v e 

motions. In p a r t i c u l a r , Dees f i l e d a s u p p l e m e n t a l a f f i d a v i t 

i n which she d e s c r i b e d , i n s u b s t a n t i a l d e t a i l , a l l the d u t i e s 

she had had and a l l the work she had performed d u r i n g the 

2005-2006 and 2008-2009 s c h o o l years t h a t , a c c o r d i n g t o her 
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t e s t i m o n y , i n d i c a t e d t h a t she had worked as a r e g u l a r t e a c h e r 

d u r i n g those times r a t h e r than as a s u b s t i t u t e t e a c h e r . The 

Board and N i c h o l s f i l e d a motion t o s t r i k e Dees's s u p p l e m e n t a l 

a f f i d a v i t , but the t r i a l c o u r t d i d not r u l e on t h a t motion. 

On March 22, 2010, the t r i a l c o u r t g r a n t e d the Board's 

and N i c h o l s ' s motion f o r a summary judgment and d e n i e d Dees's 

motion. R e l y i n g on Lawrence, sup r a , the t r i a l c o u r t h e l d t h a t 

Dees's s e r v i c e as a s u b s t i t u t e t e a c h e r d i d not count toward 

a t t a i n i n g t e n u r e , and, as a r e s u l t , t h a t she had not a c q u i r e d 

t e n u r e . Dees ap p e a l e d t o the supreme c o u r t , which t r a n s f e r r e d 

the a p p e a l t o t h i s c o u r t f o r l a c k o f a p p e l l a t e j u r i s d i c t i o n . 

The s t a n d a r d by which t h i s c o u r t r e v i e w s a summary 

judgment i s w e l l s e t t l e d : 

"'"To g r a n t such a motion, the 
t r i a l c o u r t must determine t h a t 
the e v i d e n c e does not c r e a t e a 
genuine i s s u e of m a t e r i a l f a c t 
and t h a t the movant i s e n t i t l e d 
t o a judgment as a m a t t e r of law. 
Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 
When the movant makes a prima 
f a c i e showing t h a t those two 
c o n d i t i o n s are s a t i s f i e d , the 
burden s h i f t s t o the nonmovant t o 
p r e s e n t ' s u b s t a n t i a l e v i d e n c e ' 
c r e a t i n g a genuine i s s u e o f 
m a t e r i a l f a c t . Bass v. 
S o u t h T r u s t Bank of B a l d w i n  
County, 538 So. 2d 794, 797-98 
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( A l a . 1989); § 12-21-12(d)[,] 
A l a . Code 1975. Evidence i s 
' s u b s t a n t i a l ' i f i t i s of 'such 
w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment 
can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o 
be proved.' West v. Founders  
L i f e A s s u r . Co. of F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1989). 

" ' " I n our r e v i e w of a 
summary judgment, we a p p l y the 
same s t a n d a r d as the t r i a l c o u r t . 
Ex p a r t e Lumpkin, 702 So. 2d 462, 
465 ( A l a . 1997). Our r e v i e w i s 
s u b j e c t t o the caveat t h a t we 
must r e v i e w the r e c o r d i n a l i g h t 
most f a v o r a b l e t o the nonmovant 
and must r e s o l v e a l l r e a s o n a b l e 
doubts a g a i n s t the movant. 
Hanners v. B a l f o u r G u t h r i e , I n c . , 
564 So. 2d 412 ( A l a . 1990)."' 

"Payton v. Monsanto Co., 801 So. 2d 829, 832-33 
( A l a . 2001) ( q u o t i n g Ex p a r t e A l f a Mut. Gen. I n s .  
Co., 742 So. 2d 182, 184 ( A l a . 1 9 9 9 ) ) . " 

Maciasz v. Fireman's Fund I n s . Co., 988 So. 2d 991, 994-95 

( A l a . 2008). 

Dees contends, among o t h e r t h i n g s , t h a t the t r i a l c o u r t 

e r r e d when i t c o n c l u d e d t h a t the time she s e r v e d as a Category 

I I S u b s t i t u t e c o u l d not be c r e d i t e d toward the s e r v i c e time 

n e c e s s a r y t o a t t a i n t e n u r e . She argues t h a t , a l t h o u g h the 

Board gave her the t i t l e o f "Category I I S u b s t i t u t e , " she was, 
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i n a c t u a l i t y , a r e g u l a r t e a c h e r p e r f o r m i n g the t a s k s a r e g u l a r 

t e a c h e r , r a t h e r than a s u b s t i t u t e t e a c h e r , would p e r f o r m . 

Thus, she argues, she has s e r v e d as a t e a c h e r f o r the time 

n e c e s s a r y t o a t t a i n t e n u r e . 

The t e a c h e r - t e n u r e law i s s e t out a t Chapter 24 o f T i t l e 

16 of the Alabama Code. S e c t i o n 16-24-2(a) p r o v i d e s : 

"Any t e a c h e r i n the p u b l i c s c h o o l s who s h a l l meet 
the f o l l o w i n g r e q u i r e m e n t s s h a l l a t t a i n c o n t i n u i n g 
s e r v i c e s t a t u s [ ( t e n u r e ) ] : Such t e a c h e r s h a l l have 
s e r v e d under c o n t r a c t as a t e a c h e r i n the same 
county or c i t y s c h o o l system f o r t h r e e c o n s e c u t i v e 
s c h o o l years and s h a l l t h e r e a f t e r be reemployed i n 
such county or c i t y s c h o o l system the s u c c e e d i n g 
s c h o o l y e a r . " 

The b a s i s of the Board's and N i c h o l s ' s summary-judgment motion 

was t h a t time s e r v e d as a " s u b s t i t u t e t e a c h e r " does not count 

toward the t h r e e c o n s e c u t i v e years o f s e r v i c e n e c e s s a r y f o r a 

t e a c h e r t o a t t a i n t e n u r e . In e n t e r i n g a summary judgment i n 

f a v o r o f the Board and N i c h o l s on the b a s i s of t h a t argument, 

the t r i a l c o u r t r e l i e d on t h i s c o u r t ' s d e c i s i o n i n Lawrence. 

In Lawrence, a t e a c h e r had s e r v e d as a s u b s t i t u t e t e a c h e r 

d u r i n g the 1990-1991 s c h o o l year and then, under c o n t r a c t , had 

t a u g h t a t the s c h o o l f o r the next t h r e e s c h o o l y e a r s . B e f o r e 

the t h i r d s c h o o l year ended, the t e a c h e r r e c e i v e d a n o t i c e 

t h a t her c o n t r a c t would not be renewed f o r the f o l l o w i n g 
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s c h o o l y e a r . She f i l e d an a c t i o n a g a i n s t the board o f 

e d u c a t i o n , a r g u i n g t h a t her year spent as a s u b s t i t u t e t e a c h e r 

counted toward a t t a i n i n g t e n u r e and, as a r e s u l t , t h a t she had 

become t e n u r e d once she began t e a c h i n g the t h i r d o f the t h r e e 

years t h a t she t a u g h t under c o n t r a c t . She argued t h a t , d u r i n g 

the year she t a u g h t as a s u b s t i t u t e t e a c h e r , she was a 

c e r t i f i e d t e a c h e r , she was p a i d the same s a l a r y as a b e g i n n i n g 

t e a c h e r under c o n t r a c t , she was a l o n g - t e r m s u b s t i t u t e t e a c h e r 

who was p r e s e n t f o r the whole s c h o o l y e a r , and she performed 

a l l the d u t i e s of a r e g u l a r t e a c h e r under c o n t r a c t . Thus, she 

contended, the t e r m i n a t i o n o f her employment v i o l a t e d the 

s t a t u t o r y p r o t e c t i o n s t o which she was e n t i t l e d under the 

t e a c h e r - t e n u r e law. The board d i s a g r e e d , a r g u i n g t h a t the 

year the t e a c h e r had s e r v e d as a s u b s t i t u t e d i d not count 

toward her a t t a i n i n g t e n u r e . 

The t r i a l c o u r t i n Lawrence agreed w i t h the s c h o o l b o a r d 

and h e l d t h a t the year the t e a c h e r t a u g h t as a s u b s t i t u t e 

t e a c h e r d i d not count toward a t t a i n i n g t e n u r e . In p e r t i n e n t 

p a r t , the t r i a l c o u r t wrote: 

"'1. The Court f i n d s t h a t [the t e a c h e r ] was not 
a " r e g u l a r " t e a c h e r under the Alabama Teacher Tenure 
A c t , [ t h a t ] i s , a t e a c h e r employed under c o n t r a c t . 
§ 16-24-2(a), A l a . Code (1975). By c o n t r a s t , [the 
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t e a c h e r ] was not under c o n t r a c t d u r i n g t h i s p e r i o d 
but r a t h e r was a " s u b s t i t u t e " t e a c h e r , i . e . , a 
t e a c h e r not under c o n t r a c t s e r v i n g i n p l a c e o f a 
r e g u l a r t e a c h e r out on s i c k , m a t e r n i t y or o t h e r 
l e a v e . 

"'2. [The t e a c h e r ] ' s s e r v i c e as a s u b s t i t u t e 
t e a c h e r cannot be counted toward t e n u r e . Ex p a r t e  
Hayes, 405 So. 2d 366 ( A l a . 1981) . Under the 
Teacher Tenure A c t , o n l y t e a c h e r s who are under  
c o n t r a c t f o r t h r e e c o n s e c u t i v e years a c q u i r e 
c o n t i n u i n g s e r v i c e s t a t u s or t e n u r e . James v. Board  
of S c h o o l Commissioners of M o b i l e County, 484 F. 
Supp. 705 (S.D. A l a . 1979).'" 

Lawrence, 669 So. 2d a t 911. T h i s c o u r t h e l d t h a t the t r i a l 

c o u r t ' s f i n d i n g s and c o n c l u s i o n s were f u l l y s u p p o r t e d by the 

r e c o r d , and i t a f f i r m e d the t r i a l c o u r t ' s judgment i n f a v o r o f 

the board o f e d u c a t i o n . 

In Lawrence, i t was u n d i s p u t e d t h a t the t e a c h e r , d u r i n g 

the year she s e r v e d as a s u b s t i t u t e t e a c h e r , was not "under 

c o n t r a c t " as r e q u i r e d by § 16-24-2(a), and i t was the f a i l u r e 

o f the t e a c h e r t o be under a c o n t r a c t t h a t caused the t r i a l 

c o u r t t o conclude t h a t her year of s e r v i c e as a s u b s t i t u t e 

t e a c h e r d i d not count toward the t h r e e years of s e r v i c e 

n e c e s s a r y f o r a t t a i n i n g t e n u r e . We do not r e a d Lawrence as 

h o l d i n g t h a t a year a t e a c h e r s e r v e s under the t i t l e 

" s u b s t i t u t e t e a c h e r " cannot count toward a t t a i n i n g t e n u r e 

s i m p l y because of the t e a c h e r ' s t i t l e . 
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Our c o n c l u s i o n i n t h i s r e g a r d i s s u p p o r t e d by t h i s 

c o u r t ' s d e c i s i o n i n S p r i n g f i e l d , s u p r a , on which Dees r e l i e s . 

In S p r i n g f i e l d , the t e a c h e r a c c e p t e d a p o s i t i o n i n January of 

the 1988-1989 s c h o o l year as an " i n s t r u c t i o n a l a s s i s t a n t , " or 

a t e a c h e r ' s a i d e . She s e r v e d as a r e g u l a r c l a s s r o o m t e a c h e r 

f o r the next t h r e e s c h o o l y e a r s . B e f o r e the end of the 

1992-1993 s c h o o l y e a r , she was i n f o r m e d t h a t her c o n t r a c t 

would not be renewed f o r the f o l l o w i n g s c h o o l y e a r . She sued 

the s c h o o l board, a r g u i n g t h a t she had a t t a i n e d t e n u r e and, as 

a r e s u l t , t h a t her employment had been t e r m i n a t e d i m p r o p e r l y . 

A f t e r the t r i a l c o u r t d e n i e d her c l a i m f o r r e i n s t a t e m e n t , she 

app e a l e d t o t h i s c o u r t . 

On a p p e a l , the t e a c h e r contended t h a t the semester she 

spent as an i n s t r u c t i o n a l a s s i s t a n t s h o u l d have counted as the 

b e g i n n i n g o f the t h r e e years n e c e s s a r y f o r a t t a i n i n g t e n u r e , 

and, as a r e s u l t , t h a t she had a t t a i n e d t e n u r e b e f o r e the 

t e r m i n a t i o n o f her employment. She p o i n t e d out t h a t , a l t h o u g h 

she was t i t l e d an " i n s t r u c t i o n a l a s s i s t a n t " d u r i n g t h a t 

semester, she had performed a l l the d u t i e s and f u n c t i o n s o f a 

r e g u l a r t e a c h e r . T h i s c o u r t agreed, c o n c l u d i n g t h a t the 

t e a c h e r ' s time spent as an i n s t r u c t i o n a l a s s i s t a n t s h o u l d 
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count toward her a t t a i n i n g t e n u r e . E x p l a i n i n g t h a t 

c o n c l u s i o n , the c o u r t wrote: 

"Our h o l d i n g t h a t [the t e a c h e r ] ' s time of 
s e r v i c e as an i n s t r u c t i o n a l a s s i s t a n t q u a l i f i e s as 
time s e r v i n g as a t e a c h e r f o r purposes of e a r n i n g 
t e n u r e i s based on t h r e e f a c t o r s : she was r e g u l a r l y 
c e r t i f i e d by the S t a t e , she performed 
r e s p o n s i b i l i t i e s , d u t i e s , and a c t i v i t i e s which were 
e s s e n t i a l l y s i m i l a r t o what t e a c h e r s d i d , and she 
e x e r c i s e d a g r e a t d e a l of d i s c r e t i o n i n her t e a c h i n g 
methods." 

S p r i n g f i e l d , 628 So. 2d a t 706. I m p o r t a n t l y , i n S p r i n g f i e l d , 

no q u e s t i o n appears t o have been r a i s e d r e g a r d i n g whether the 

t e a c h e r had been "under c o n t r a c t " d u r i n g the semester she 

worked as an i n s t r u c t i o n a l a s s i s t a n t . 

In the p r e s e n t case, Dees p r e s e n t e d s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t , d u r i n g her s e r v i c e as a "Category I I 

S u b s t i t u t e , " she performed the d u t i e s and f u n c t i o n s of a 

r e g u l a r t e a c h e r . Thus, based on S p r i n g f i e l d , we do not 

c o n s i d e r the s o l e f a c t t h a t Dees was c l a s s i f i e d as a 

" s u b s t i t u t e t e a c h e r " t o n e c e s s a r i l y p r e c l u d e t h a t s e r v i c e from 

c o u n t i n g toward the t h r e e years of s e r v i c e n e c e s s a r y f o r her 

t o a t t a i n t e n u r e . The t r i a l c o u r t e r r e d when i t c o n c l u d e d 

o t h e r w i s e . 
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In t h e i r a p p e l l a t e b r i e f , the Board and N i c h o l s argue 

t h a t Dees was not under c o n t r a c t d u r i n g the times she s e r v e d 

as a s u b s t i t u t e t e a c h e r . However, n e i t h e r the Board nor 

N i c h o l s made t h i s argument t o the t r i a l c o u r t , and, as a 

r e s u l t , the burden never s h i f t e d t o Dees t o p r e s e n t e v i d e n c e 

i n d i c a t i n g t h a t she was, i n f a c t , under c o n t r a c t d u r i n g those 

t i m e s . See R e c t o r v. B e t t e r Houses, I n c . , 820 So. 2d 75, 80 

( A l a . 2001). I n s t e a d , the Board and N i c h o l s argued o n l y , and 

the t r i a l c o u r t c o n c l u d e d , t h a t a t e a c h e r who has been 

c l a s s i f i e d as a " s u b s t i t u t e t e a c h e r " does not accrue time 

toward a t t a i n i n g t e n u r e . As d i s c u s s e d , we r e j e c t t h a t 

p r o p o s i t i o n as too b r o a d and not i n k e e p i n g w i t h t h i s c o u r t ' s 

o p i n i o n s i n Lawrence and S p r i n g f i e l d . 1 

1We note t h a t , i n S p r i n g f i e l d , one of the f a c t s t h i s c o u r t 
found d i s p o s i t i v e on the i s s u e p r e s e n t e d was t h a t the t e a c h e r 
had been c e r t i f i e d as a t e a c h e r by the S t a t e d u r i n g the time 
she s e r v e d as a t e a c h e r ' s a i d e . In the p r e s e n t case, a l t h o u g h 
t h e r e i s s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t , b e f o r e her 
f i r s t s t i n t as a Category I I s u b s t i t u t e , Dees had completed 
a l l the n e c e s s a r y r e q u i r e m e n t s t o o b t a i n her t e a c h e r 
c e r t i f i c a t i o n from the S t a t e and had a p p l i e d f o r t h a t 
c e r t i f i c a t i o n , i t appears t h a t she d i d not r e c e i v e her 
c e r t i f i c a t i o n u n t i l the summer f o l l o w i n g the 2005-2006 s c h o o l 
y e a r . The Board and N i c h o l s d i d not seek a summary judgment 
on t h i s b a s i s , however, and, even a f t e r the q u e s t i o n 
a p p a r e n t l y was r a i s e d i n o r a l argument on the c r o s s - m o t i o n s 
f o r a summary judgment, the Board and N i c h o l s f i l e d a 
s u p p l e m e n t a l b r i e f i n which t h e y s t a t e d t h a t the q u e s t i o n 
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Based on the f o r e g o i n g , we conclude t h a t the t r i a l c o u r t 

e r r e d t o r e v e r s a l when i t h e l d t h a t Dees's s e r v i c e under the 

t i t l e "Category I I S u b s t i t u t e " c o u l d not count toward 

a t t a i n i n g t e n u r e based s i m p l y on the f a c t of the t i t l e . Thus, 

we r e v e r s e the t r i a l c o u r t ' s summary judgment i n f a v o r of the 

Board and N i c h o l s , and we remand the cause f o r f u r t h e r 

p r o c e e d i n g s . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 

whether Dees was c e r t i f i e d as a t e a c h e r d u r i n g the 2005-2006 
s c h o o l year was not "the i m p o r t a n t f a c t t o be c o n s i d e r e d by 
[the t r i a l ] c o u r t . " A l t h o u g h , as a g e n e r a l r u l e , t h i s c o u r t 
can a f f i r m a t r i a l c o u r t ' s judgment on any v a l i d l e g a l ground, 
t h a t g e n e r a l r u l e f a i l s i n a p p l i c a t i o n w i t h r e g a r d t o a 
summary judgment when the ground i s based on a l a c k o f 
ev i d e n c e as t o a p a r t i c u l a r element of a c l a i m , and the moving 
p a r t y d i d not a s s e r t such a l a c k o f e v i d e n c e i n sup p o r t of i t s 
summary-judgment motion. See L i b e r t y N a t ' l L i f e I n s . Co. v.  
U n i v e r s i t y of Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 
1013, 1020 ( A l a . 2003). In the p r e s e n t case, because the 
Board and N i c h o l s d i d not seek a summary judgment on the 
q u e s t i o n whether Dees was c e r t i f i e d as a t e a c h e r d u r i n g the 
2005-2006 s c h o o l y e a r , and because we are not c o n v i n c e d t h a t 
a l l the f a c t u a l i s s u e s b e a r i n g on t h a t q u e s t i o n have been 
r e s o l v e d , we w i l l not a f f i r m the t r i a l c o u r t ' s judgment on 
t h a t b a s i s . 
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