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Hypothetical

On May 1, 2014, nearly 6 months after obtaining a third round of
financing, in the form of “Futures Installment Lending Contracts"
(“Futures Contracts”), for Nestor Trading Company, Inc. ("NTC"), well-
known commodities trader Norman Nestor announced that NT C would
be filing for Chapter 11 protection. On May 5, 2014 (the "Petition
Date"), Nestor signed and had NTC’s counsel file Chapter 11 petitions
for NTC and 12 NTC affiliates. Nestor, himself a licensed attorney,
declared that "the dramatic slowdown in the global economy forced NTC
and its affiliates to file Chapter 11 to maximize NTC’s enterprise value
for the benefit of all creditors and parties in interest."

Nestor's public optimism and bullish attitude regarding the
"tremendous" assets of NTC and the company's prospects for a successful
reorganization in Chapter 11 quickly proved misguided. Within 10 days
of the Petition Date, multiple creditors filed papers in the NTC and
related Chapter 11 cases alleging that NTC had defaulted on millions of
dollars of Futures Contracts. Most of the Futures Contracts had been
executed on behalf of NTC by “Freddie” Nestor, Norman Nestor's 26-
year-old son. NTC's corporate filings listed Freddie as NTC's Vice
President and Chief Technology Officer.

As the Chapter 11 cases moved forward, it became clear that
Norman and Freddie, along with several accomplices, had created an
elaborate web of companies far beyond the 13 companies in Chapter 11.
Through this elaborate web of companies and a deceiving online
subscription program created by Freddie, the Nestors had pocketed
millions of dollars from unsuspecting investors to fund their lavish
lifestyles. Freddie had also created an extensive online social media
profile for NTC, including Facebook, LinkedIn, Instagram, and Twitter
accounts (the "NTC Social Media Accounts"). Freddie managed the



NTC Social Media Accounts and used the accounts to create the "buzz"
necessary to push NTC's online subscription program.

During the 341 Meeting, Norman Nestor appeared as NTC’s
designated corporate officer and testified on NTC’s behalf. The
Bankruptcy Administrator (“BA”) performed the requisite inquiries, and
then turned the 341 Meeting over to counsel representing five of NTC’s
creditors. As might be expected, creditors’ counsel made detailed inquiry
of Mr. Nestor. In answer to most of the detailed questions, Mr. Nestor
stated: “I am not sure, I would need to have my iPhone with me to fully
answer that question.” It is unclear whether Mr. Nestor had his iPhone
in his possession during the 341 Meeting.

Two days after the 341 Meeting, a group of creditors filed an
emergency motion to appoint a Chapter 11 trustee. After taking
evidence during the 2-day emergency hearing, the Bankruptcy Court
determined that appointment of a Chapter 11 trustee was
warranted. The Court stopped short of making a finding that the
Nestors had been running a Ponzi scheme through NTC and its affiliates,
even though the Bankruptcy Judge noted during the oral ruling that the
evidence pointed strongly in that direction. The Bankruptcy Court
ordered that a Chapter 11 trustee (the "Trustee") be appointed
immediately.

Immediately after her appointment, the Trustee took control of all
NTC bank accounts and secured all document storage facilities,
computer equipment, and other data and information storage devices at
NTC's corporate headquarters. The Trustee hired legal counsel who:

1. Filed an emergency motion seeking the immediate turnover of Mr.
Nestor’s i1Phone prior to the beginning of any Rule 2004
Examinations.

2. Took Rule 2004 Examinations of the Nestors, both of whom invoked
their Fifth Amendment privilege and refused to testify.

3. Issued Subpoenas duces tecum and took Rule 2004 Examinations of
NTCs and its affiliates’ key personnel, including the in-house
accounting and information technology (‘IT”) staff. This discovery
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produced:

A. Documents showing a tangled mess of email addresses bearing
the suffix “ntcventures.com.”

B. Evidence that every employee of NTC and its
affiliates was issued an e-mail address with the domain
“@ntcventures.com,” along with a copy of the "NTC Corporate
Email Policy," which provided that all employees were to
only use “@ntcventures.com” email addresses when conducting
the business of NTC.

C. Documents showing that high-level NTC employees often
used multiple email addresses for business purposes, including
Gmail accounts hosted by Google.

D. Testimony by NTC's former lead sales manager, Simon Smith
(“Smith”), that he had never used any email address other than
his @ntcventures.com in conducting business for NTC. During
his testimony, Smith accurately parroted NTC's corporate
email policy, and acknowledged reading and signing a copy of
such policy, marked as an exhibit to his examination testimony.
Three times during his Rule 2004 examination Smith denied
using any other emails for NTC business. After these denials,
Trustee's counsel presented Smith with a composite exhibit of
15 email communication threads, all emanating from
“speedysmith12345@gmail.com,” that conclusively showed
that Smith consistently used his "personal" email account to
conduct NTC business. These email threads represented
emalils sent by Smith to Freddie’s “@ntcventures.com” email
address. Under intense pressure, Smith admitted that his
prior three denials were "mistaken," and abruptly asked for a
break in the Examination.

DISCUSSION

1. NORMAN’S iPHONE: Given Norman’s references to his iPhone
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during the 341 Meeting, the Trustee believed that the iPhone would
be a critical component of her investigation and filed a motion for
turnover of the iPhone. Norman vehemently objected to the turnover
of his iPhone, citing his “right of privacy,” among other things.

A. Should the Bankruptcy Court order the turnover of Norman’s
1Phone?

B. Does Norman’s right of privacy outweigh the rights of the
Trustee?

C. If the Court rules against the Trustee by denying her request
for turnover of Norman’s iPhone, how should the Court address
the Trustee’s ore tenus motion for an order designed to prevent
the potential spoliation of evidence contained on the iPhone?

. THE EMERGENCY MOTIONS: During the lunch break, Trustee’s
counsel drafts and files an emergency motion seeking turnover of all
communications from Smith’s personal email and other social media
accounts pertaining in any way to NTC business. In the same motion,
the Trustee requests a TRO and preliminary injunction seeking to
prevent Smith, the Nestors, NTC and its affiliates from destroying or
otherwise disposing of all email and other communications between
them pertaining to NTC business. Upon filing this emergency motion,
Trustee’s counsel calls the Judge’s chambers to request an emergency
hearing that day. Later the same day, counsel for Smith files a
competing emergency motion for protective order, arguing that
Smith’s personal emails are not property of the NTC estate and are
not subject to discovery or seizure by the Trustee; he requests that it
be set for hearing simultaneously with Trustee’s motion.

A. What should Trustee’s counsel do to ensure the emergency
motion gets heard before spoliation can occur? How might the
Court react to the request for a same-day emergency hearing?

B. How will the Court rule on these emergency motions and why?

C. If the Court grants the Trustee’s motion, should the Court
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compel production of emails in “native” format?

D. If, as part of her motion, the Trustee seeks an order that
requires Smith to reveal the password to his personal Gmail
account, what should Smith’s counsel argue and how should the
Court rule?

3. GOOGLE DISCOVERY: The Court refuses to order Smith to turn over
to the Trustee the password to his personal Gmail account.

A. Can the Trustee subpoena Smith’s emails from Google?
B. How should the Trustee go about this?

C. If Google files a motion for protective order against responding
to such a subpoena, how should the Court rule?

4. NTC’S SOCIAL MEDIA ACCOUNTS: The NTC bankruptcy case
quickly became big news across the country. Almost daily, new facts
and circumstances came to light that revealed a much wider
conspiracy than had initially appeared. As stories of the Nestors'
fraud and deceit circulated throughout social media, NTC Social
Media Accounts were bombarded with messages from angry investors.
In light of the increased focus on NTC’s social media use, the Trustee
filed a motion seeking authority to take immediate control of
the NTC Social Media Accounts and for turnover of the passwords to
those accounts. NTC and the Nestors opposed this relief on the basis
that the NTC Social Media Accounts and their passwords are not
property of NTC’s or its subsidiaries’ estates pursuant to Section 541
of the Bankruptcy Code, and therefore turnover is not an appropriate
form of relief under Section 542 of the Bankruptcy Code.

A. How should the Court rule on this motion?
B. Can NTC and the Nestors obtain the requested relief by motion,

or do they have to file an adversary proceeding pursuant to
Federal Rule of Bankruptcy Procedure 7001?



5. FREDDIE’'S & NORMAN’S SOCIAL MEDIA ACOUNTS: As of the
Petition Date, Freddie and Norman Nestor boasted large personal
social media profiles, including in-depth Facebook, Instagram,
LinkedIn, and YouTube profiles. Despite the advice of counsel, the
Nestors insisted upon leaving their social media accounts "active" after
the appointment of the Chapter 11 trustee. Employees of NTC testified
that Norman would often brag about the number of his LinkedIn
connections. Norman's extensive "friendships" and social media

connections were consistent with Freddie’s goal of expanding NTC's
"Social Media Platform."

A. Can the Trustee review publicly available social media pages to
find assets of NTC and its affiliates?

B. Can the Court, on its own, review publicly available social
media, including, but not limited to, the Nestors’ social media
pages?

6. “FRIEND REQUEST”: When reviewing Smith’s "personal" email
account, which the Court ordered to be turned over to the Trustee,
the Trustee's counsel discovers a Facebook generated email dated
April 27, 2014 stating "Your Friend Request to Ronnie Cranston is
still pending." Judge Ronald Cranston is the Bankruptcy Judge
presiding over the NTC Chapter 11 cases.

A. What should the Trustee do with this information?

B. If the Trustee discloses this information to Smith, and if Smith
moves to recuse Judge Cranston based on this information, what
should the ruling be?

7. TWITTER ACCOUNT: More emails in Smith's personal email inbox
show a series of Twitter "Direct Messages" from Freddie starting in
early April 2014 that appear to show that Freddie operated a Twitter
account called "@bigmoneymaker." Publicly available “tweets” from
that account made it obvious that Freddie had been using this Twitter
account to continue the NTC fraud and harvest even more potential
investors. The publicly available tweets from @bigmoneymaker say
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things like "DM me for details about big deals." The Trustee has filed
a motion seeking to take control of Freddie’s Twitter account in order
to read otherwise private DMs (Direct Messages) between
Freddie and Smith (and presumably many others). Of course,
Freddie, Smith and others vehemently oppose this motion.

A. What are the arguments for and against this motion?

B. How should the Court rule?

C. Would the arguments change if the publicly available tweets
from “@bigmoneymaker” said “DM me for information about
NTC’s big deals?”
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