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What is to be released? 

1) plan proponents and the debtor get the statutory release of all plan 

activities when the plan is confirmed;  

2) third parties get whatever release they buy in a 9019 settlement; and  

3) people retained by the estate get the Barton doctrine release.  

Who is doing the releasing? 

1) the debtor; 

2) creditors; and in some instances, 

3) third parties. 

Are the releases consensual or non-consensual? 

Some of each. 

 

A.  CASES FROM THE ELEVENTH CIRCUIT 

 

1. In re Seaside Eng’g & Surveying, Inc., 780 F.3d 1070 (11th 

Cir. 2015); Vision-Park Properties v. Seaside Eng’g & Surveying, Inc., 

2014 WL 1303707 (N.D. Fla. Mar. 27, 2014):  Eleventh Circuit upheld the 

district court’s affirmance of the bankruptcy court’s rulings in Seaside 

Engineering’s Chapter 11 (Judge William S. Shulman, ALSB, presiding 

in FLNB), stating:   

In doing so, we provide guidance to the Circuit’s bankruptcy 

courts with respect to a significant issue: i.e., the authority of 

bankruptcy courts to issue non-consensual, non-debtor 

releases or bar orders, and the circumstances under which 

such bar orders might be appropriate. Id. at 1074. 
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Seaside was a civil engineering and surveying firm that conducted 

forms of “technical mapping.”  Before bankruptcy litigation began, 

Seaside’s principals branched out into real estate development, formed 

two wholly separate entities that borrowed money from the lender, 

Vision, and personally guaranteed the loans.1 Not surprisingly, the 

development entities defaulted, causing Vision to sue the principal 

guarantors, each of whom filed a Chapter 7.2  The Chapter 7 Trustee in 

one guarantor’s case sold that guarantor’s (Mr. Gustin’s) shares of 

Seaside stock to Vision for $100,000.3  After its efforts to block this sale 

failed, Seaside filed Chapter 11 on October 7, 2011.4  Ultimately, over 

Vision’s objection, the bankruptcy court approved Seaside’s Chapter 11 

plan, under which the original principal guarantors (and their family 

trusts) became equity members in a newco, Gulf Atlantic, LLC, and 

Vision, as “outside equity,” received no equity and a promissory note at 

4.25% in exchange for its interest in Seaside, which the bankruptcy court 

valued at $200,000.00.5 Vision appealed the bankruptcy court’s 

                                                           
1 The lender comprised SE Property Holdings, LLC and Vision-Park Properties, LLC.  Id. 
2 Ibid. 
3 Id. at 1074-75. 
4 Id. at 1075. 
5 Ibid. 



4 
 

confirmation of the Seaside plan, raising several objections, including the 

non-debtor releases or “bar order.”  In its ruling, the Eleventh Circuit 

first discussed its seminal case of In re Munford, 97 F.3d 449 (11th Cir. 

1996), in which it held that 11 U.S.C. § 105(a) provided authority for the 

bankruptcy court’s issuance of a bar order in favor of a defendant settling 

an adversary proceeding.6  It then discussed the split of authority in other 

Circuits and found that the Eleventh Circuit law, beginning with 

Munford, was consistent with the majority view.  In particular, the 

Eleventh Circuit reiterated the view that bar orders should not be “issued 

lightly;” must be fair and equitable under all facts and circumstances; 

should be issued, if at all, after an extremely fact intensive inquiry; and 

should be reserved for “those unusual cases” in which such orders were 

necessary for the success of the reorganization.7 

2. AAA High Yield Bond Fund v. Deloitte & Touche, LLP, et al., 

361 F.3d 1305 (11th Cir. 2004): Debtor, a shoe retailer, sold $200 million 

in corporate notes, intending on improving its business.8  The effort 

                                                           
6 Id. at 1076-77. 
7 Id. at 1078-79 (commending the factors set forth by the Sixth Circuit in Dow Corning Corp., 
280 F.3d 684, at 658 (6th Cir. 2002)). 
8 Deloitte & Touche, 361 F.3d, at 1307. 
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failed, and the debtor filed bankruptcy.9  Purchasers of the notes filed a 

class action against debtor’s principals and others, alleging violations of 

federal securities law and a violation of Alabama law.10 After three years 

litigating, the parties settled; the district court approved the settlement, 

which included a bar order barring all present and future claims by 

certain parties against the officers of the debtor and others.11  The non-

settling parties appealed, raising, among others, the issue of whether the 

bar order in the settlement was overly broad.12  The Eleventh Circuit 

reversed the bar order and remanded on the basis that the bar order was 

“exceedingly broad,” and the trial court did not make findings of fact or 

express a rationale or authority for such a broad bar order.13 

3. In re Cello Energy, LLC, Nos. 10-04877-MAM-11, 2012 WL 

1192784 (Bankr. S.D. Al., April 10, 2012): Another technology company 

and its principals filed bankruptcy; their cases were administratively 

consolidated for plan confirmation and other issues.14  A dispute arose 

pre-petition between the corporate debtor and its principals and an entity 

                                                           
9 Id.  
10 Id. at 1308. 
11 Id. 
12 Id.  
13 Id. at 1312. 
14 Cello Energy, 2012 WL 1192784, at *1. 
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that had invested $2.5 million for an option to buy 33% of the corporate 

debtor.15  That dispute was ultimately tried, in part before a jury, in U.S. 

District Court, and resulted in a money judgment against the debtor 

corporation and its principals for over $2.8 million plus $7.5 million in 

punitive damages.16 In addition, the judgment creditor filed a second 

lawsuit against the wife of one of the principals, and others, that 

ultimately resulted in a $10 million plus judgment against the wife on 

account of fraudulent transfers she had received out of money loaned to 

the corporate debtor.17 The debtors and creditors’ committee filed a joint 

plan that the judgment creditor rejected.18  After the bankruptcy court 

denied confirmation of the third amended plan, the parties returned to 

the bankruptcy court for confirmation of a fourth amended plan that 

proposed to substantively consolidate all debtors, sell the assets 

comprised of a plant and equipment in Bay Minette, Alabama, for enough 

to pay all secured claims, pay administrative expenses, fund $250,000 for 

an appeal of the adverse judgments, and fund a “pot” of $500,000 for the 

                                                           
15 Id. 
16 Id. at *2. 
17 That lawsuit also resulted in a judgment against another individual connected to the 

corporate debtor for $695,000 in fraudulent transfers.  The bankruptcy court found that these 

judgments were for sums that would otherwise be assets of the debtors’ bankruptcy estates. 

Id.   
18 Id. 
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unsecured creditors; all creditors’ claims were impaired under the plan.19 

The plan, as further amended, also included a full and complete release 

of all claims of any kind held by the debtors and all creditors, including 

the judgment creditor, against the purchaser of debtors’ assets.20  

Although the judgment creditor objected to confirmation of the fourth 

amended plan, no party specifically objected to the third-party release.21 

The judgment creditor opposed confirmation for a variety of reasons, 

including to the extent that the plan sought to enjoin or otherwise restrict 

its ability to pursue rights and remedies against other non-debtors, and 

to the extent that the plan released the corporate debtor’s “valuable” 

indemnity claims against another entity that in its view should result in 

a “significant increase” of the distribution to creditors.22 In analyzing and 

ultimately denying confirmation of the plan containing the release of 

indemnity claims against the asset purchaser, Bankruptcy Judge 

Mahoney acknowledged the split in Circuits as to non-debtor releases and 

that as of the date she decided Cello, the Eleventh Circuit had not yet 

                                                           
19 Ibid. See In re Cello Energy, LLC, 2012 WL 245972 (Bankr. S.D. Ala. Jan. 12, 2012). 
20 The release did not include any claims the consolidated, reorganized debtor might have 

against the purchaser under the asset purchase agreement.  Id. at *7. 
21 Id. 
22 Id. at *8-9. 
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ruled on the issue.23 Although the asset purchaser would not complete 

the purchase without the release provided in the plan, the bankruptcy 

court did not grant the release on the basis that not all seven factors 

needed for approval of such a release were present, citing Behrmann v. 

National Heritage Foundation, 663 F.3d 704, 712 (4th Cir. 2011).24 

4. HWA Properties, Inc., 544 B.R. 231 (Bankr. M.D. Fla. 2016):  

Several related entities filed Chapter 11 and came before the bankruptcy 

court seeking confirmation of a joint plan containing releases and a bar 

order that would, among other things, bar one of the creditors from 

pursuing any claims against the debtors or their non-debtor principals. 

The question articulated by the bankruptcy court was whether non-

debtor releases are “appropriate” or “not inconsistent” with the 

Bankruptcy Code.25 Citing to the Eleventh Circuit’s ruling in Seaside 

Engineering and that Court’s first approval of non-debtor claims in In re 

Munford,26 and applying the seven Dow Corning factors, the bankruptcy 

                                                           
23 Id. at *18.  Judge Mahoney cited two Florida bankruptcy cases in which courts had 

confirmed plans with non-debtor releases:  In re Mercedes Homes, Inc., 431 B.R. 869 (Bankr. 

S.D. Fla. 2009); In re Transit Group, Inc., 286 B.R. 811 (Bankr. M.D. Fla. 2002). 
24 Judge Mahoney confirmed the fourth amended plan and held that if the asset purchase 

agreement did not close within 90 days post-confirmation, the cases would be set for hearing 

to determine whether they should be dismissed or converted, or whether other appropriate 

action should be taken.  Id. at *20. 
25 HWA Properties, 544 B.R. 231, at 238. 
26 Munford, 97 F.3d 449 (11th Cir. 1996). 
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court in HWA Properties declined to enter the requested bar order.27 The 

court equated the third-party release of the debtor’s principal to that 

principal obtaining a discharge of his guaranty liability without filing his 

own bankruptcy case and concluded that this was not fair and equitable 

and was “a step too far.”28 

5. In re Laminate Kingdom, LLC, No. 07-10279-BKC-AJC, 2011 

WL 6097470 (Bankr. S.D. Fla., Dec. 6, 2011): Bankruptcy court denied a 

motion for injunction and to enforce a bar order on the basis that a release 

granted as part of a settlement in the bankruptcy case was specifically 

limited to tort claims, and not to contractual personal guarantees given 

by the moving, non-debtor third-party.  

[A] non-debtor release is an extraordinary remedy that is 

available, if at all, only upon a showing of unusual 

circumstances. In re Transit Group, Inc., 286 B.R. 811, 820 

(Bankr.M.D.Fla.2002) (“Rarely, if ever, can one envision a 

case where a related affiliate of the debtor is entitled to a non-

debtor release.”); see also In re Mercedes Homes, Inc., 431 

B.R. 869, 879 (Bankr.S.D.Fla.2009) (applying Transit Group 
standard). Such an extraordinary remedy requires, at a 

minimum, a finding that the order is “fair and equitable.” In 
re Munford, 97 F.3d 449, 454–55 (11th Cir.1996); see also AAL 
High Yield Bond Fund v. Deloitte & Touche LLP, 361 F.3d 

1305, 1312 (11th Cir.2004)….29 

 

                                                           
27 HWA Properties, 544 B.R.231, at 240-243. 
28 Id. at 243. 
29 Laminate Kingdom, 2011 WL 6097470, at *5. 
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6. In re A & B Associates, L.P., No. 17-40185-EJC, 2019 WL 

1470892, (Bankr. S.D. Ga. Mar. 29, 2019):  In this case, Bankruptcy 

Judge Edward J. Coleman, III, denied approval of a broad third-party 

release in favor of a non-debtor and his probate estate.30 Judge Coleman 

wrote an excellent and comprehensive discussion of third-party releases 

in Chapter 11 cases: 

The starting point for analyzing third-party releases is 11 

U.S.C. § 524(e), which states as follows: 

(e) Except as provided in subsection (a)(3) of this 

section, discharge of a debt of the debtor does not affect 

the liability of any other entity on, or the property of 

any other entity for, such debt. 

 

11 U.S.C. § 524(e). Based on this provision, “[c]ircuit courts in 

the Fifth, Ninth, Tenth and the District of Columbia Circuits 

have held that the Bankruptcy Code only permits a 

bankruptcy court to grant releases against a debtor, and 

prohibits third-party releases absent consent.” In re Avanti 
Commc'ns. Grp. PLC, 582 B.R. 603, 606 (Bankr. S.D.N.Y. 

2018) (collecting cases). In contrast, “[c]ircuit courts in the 

Second, Fourth, Sixth, Seventh and Eleventh Circuits have 

held that third-party releases may be given consensually and, 

in limited circumstances, may be approved without consent.” 

Id. In these circuits, a bankruptcy court's authority to approve 

third-party releases derives from 11 U.S.C. § 105(a), which 

provides that “[t]he court may issue any order, process, or 

judgment that is necessary or appropriate to carry out the 

provisions of this title.” 11 U.S.C. § 105(a).31 

                                                           
30 The non-debtor releasee died before the plan could be confirmed. A & B Associates,2019 

WL 1470892, at *49. 
31 Id. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS524&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_7fdd00001ca15
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS524&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_7fdd00001ca15
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS524&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_7fdd00001ca15
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044302398&pubNum=0000164&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RP&fi=co_pp_sp_164_606&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_164_606
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044302398&pubNum=0000164&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RP&fi=co_pp_sp_164_606&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_164_606
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044302398&pubNum=0000164&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RP&fi=co_pp_sp_164_606&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_164_606
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044302398&pubNum=0000164&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS105&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_8b3b0000958a4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS105&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_8b3b0000958a4
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Judge Coleman quoted extensively from the Eleventh Circuit’s ruling in 

Seaside Engineering, focusing on that Court’s analysis of third-party 

releases under Bankruptcy Code Sections 524(e), 1129(a) and 105(a).32 

He reiterated that in Seaside Engineering, the Eleventh Circuit agreed 

with the majority view that such bar orders ought not to be issued lightly 

and should be reserved for those unusual cases in which such an order is 

necessary for the success of the reorganization, and only in situations in 

which such an order is fair and equitable under all the facts and 

circumstances, and held that the inquiry is “fact intensive in the 

extreme.”33 He also focused, as did the Eleventh Circuit in Seaside 

Engineering, on the seven-factor test established by the Sixth Circuit in 

In re Dow Corning Corp., 280 F.3d 648 (6th Cir. 2002): 

[W]hen the following seven factors are present, the 

bankruptcy court may enjoin a non-consenting creditor's 

claims against a non-debtor: (1) There is an identity of 

interests between the debtor and the third party, usually an 

indemnity relationship, such that a suit against the non-

debtor is, in essence, a suit against the debtor or will deplete 

the assets of the estate; (2) The non-debtor has contributed 

substantial assets to the reorganization; (3) The injunction is 

essential to reorganization, namely, the reorganization hinges 

on the debtor being free from indirect suits against parties 
                                                           
32 Id. at *50 (citing Seaside Eng'g, 780 F.3d at 1078-79). 
33 Id. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002096126&pubNum=0000506&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035601889&pubNum=0000506&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RP&fi=co_pp_sp_506_1078&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_1078
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who would have indemnity or contribution claims against the 

debtor; (4) The impacted class, or classes, has overwhelmingly 

voted to accept the plan; (5) The plan provides a mechanism 

to pay for all, or substantially all, of the class or classes 

affected by the injunction; (6) The plan provides an 

opportunity for those claimants who choose not to settle to 

recover in full and; (7) The bankruptcy court made a record of 

specific factual findings that support its conclusions.34 

 

Having considered the Dow Corning factors, Judge Coleman found that 

the release was not appropriate because: 1) the releasee was deceased, so 

there was no longer any identity of interests between him and the debtor; 

2) the injunction of claims against the releasee’s estate was not essential 

to the debtor's reorganization; and 3) the prospective releasor opposed 

confirmation.35  

B. RECENT CASES OF NOTE FROM OTHER JURISDICTIONS 

 

7. In re Agean Marine Petroleum Network, Inc., et al., Case No. 

18-13374, 2019 WL 1527968 (Bankr. S.D.N.Y. Apr. 8, 2019):  Chapter 11 

debtors sought confirmation of a proposed plan that contained non-

consensual “broad releases” of a lender that provided post-petition 

financing and would acquire most of debtors’ assets and third-party 

releases of members of an “audit committee” that had made significant 

                                                           
34 Id. 
35 Ibid. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002096126&pubNum=0000506&originatingDoc=Ie40b3f5056c111e99c53cd2c0b882f4b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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contributions to confirmation. Even though the court approved many 

consensual releases in the plan, the final proposed releases went too far.  

The bankruptcy court described those releases as: “involuntary releases 

[that] would immunize certain parties from all claims that are owned 

directly by creditors, stockholders, or other parties in interest (not by the 

Debtors) and that relate in any way to the Debtors, with no exceptions 

for claims alleging fraud or willful misconduct.”36  In denying approval of 

that overbroad release, the court recognized that the Fifth and Tenth 

Circuits have held that bankruptcy courts lack the power to grant such 

nonconsensual third-party releases; and that the Second and Eleventh 

Circuits allow such releases “only in rare cases.”37 After so ruling, the 

bankruptcy court took special care to delve into how different the release 

before it was from “what courts ordinarily do.”38 First, the court pointed 

out that third-party claims belong to third parties and not to the 

bankruptcy estate, stating:  “[a]s a general rule, a bankruptcy court has 

no power to say what happens to property that belongs to a third party, 

                                                           
36 Agean Marine Petroleum Network, 2019 WL 1527968, at *3. 
37 Id. at *3-4 (citing numerous cases, including SE Prop. Holdings, LLC v. Seaside Eng’g & 
Surveying (In re Seaside Eng’g & Surveying, Inc.), 780 F.3d 1070, 1078 (111th Cir. 2015)). 
38 Id. at *4. 
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even if that third party is a creditor or otherwise is a party in interest.”39 

It also pointed out that the third-party claims the debtor intended to 

release were not claims against the estate or property of the estate, so 

the court did not have in rem jurisdiction over such claims.40 Finally, the 

court explained why such non-consensual third-party releases are not 

included in a bankruptcy court’s jurisdiction over civil proceedings that 

are related to a bankruptcy case:  normally, no “civil proceeding” 

pertaining to the claims to be released are pending; mere notice of the 

intent to give such releases via service of the proposed plan on a party 

whose claim is to be released is insufficient to grant a bankruptcy court 

personal jurisdiction over that party or its claims; and granting such 

releases under cover of plan confirmation deprives the party whose claim 

is to be released of procedural due process for the loss of its property.41 

Focusing on a Second Circuit ruling in the case of Metromedia Fiber 

Network, Inc.,42 the court cautioned that “bankruptcy courts are to be 

particularly skeptical of broad and general releases that are not tied, in 

                                                           
39 Ibid (citing Callaway v. Benton, 336 U.S. 132, 136-41, 69 S.Ct. 435, 93 L.Ed 553 (1949)). 
40 Id. (citing Johns-Manville Corp. v. Chubb Ind. Ins. Co. (In re Johns-Manville Corp.), 600 

F.3d 135, 153-154 (2d Cir. 2010)). 
41 Id. at *4-6. 
42 Metromedia Fiber Network Inc., 416 F.3d 136, 141-43 (2d Cir. 2005). 
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a demonstrated way, to something that the reorganization needs to 

accomplish.”43 

8. In re CJ Holding Co., et al., 597 B.R. 597 (S.D. Tex. 2019): The 

district court affirmed a bankruptcy court’s order enforcing a bar order 

contained in a Chapter 11 plan confirmed in 2016. Several affiliated 

debtor companies filed Chapter 11 petitions in July of 2016.44  In August 

of 2016 a former employee of one of the debtors received a “right-to-sue” 

order from the EEOC. The debtors gave notice of the claims bar date to 

the former employee who failed to file a proof of claim by the bar date; 

instead, about 10 days after the bar date expired, the former employee 

filed a motion for relief from stay seeking permission to pursue his claim 

in litigation or arbitration; the next day, before the bankruptcy court 

could rule on the motion, the former employee filed suit in district court 

on his EEOC claims.45 The bankruptcy court confirmed the debtors’ 

reorganization plan in December of 2016; the confirmation order 

contained a release of all claims against the debtors.46 In so doing, the 

bankruptcy court made specific findings that the release was fair and 

                                                           
43 Agean Marine Petroleum Network, 2019 WL 1527968, at *8. 
44 CJ Holding Co., 597 B.R. 597, at 601. 
45 Id. at 601-02.   
46 Id. at 602. 
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equitable, in exchange for “good and valuable consideration,” a good faith 

settlement and compromise of the released claims, and materially 

beneficial to and in the best interests of the debtors and others.47 In 

March of 2017 the former employee filed an amended motion in the 

bankruptcy court seeking additional stay relief to sue other corporations 

that were not debtors in the Chapter 11; the court denied this motion 

without prejudice and the former employee did not appeal that denial.48 

After the district court compelled the former employee to proceed to 

arbitration, the affected debtors sought and obtained an order from the 

bankruptcy court permanently enjoining the former employee from 

pursuing “any and all claims” against them and others released in the 

confirmed plan and ordering him to dismiss the lawsuits pending in 

district court with prejudice.49 The district court affirmed on the basis 

that the former employee took no action to directly challenge the Chapter 

11 plan, even though he had ample notice and opportunity to do so, and 

because he did not challenge the bankruptcy court’s denial of his motion 

for stay relief against the non-debtor corporations.50 As to the former 

                                                           
47 Id. 
48 Id. at 603. 
49 Id. 
50 Id. at 606. 
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employee’s attack on the bankruptcy court’s jurisdiction to issue the 

order confirming the plan containing the releases, the district court, 

citing ample authority, wrote that the former employee’s release was 

consensual under the plan, and that by not objecting to confirmation he 

consented to his treatment under the plan.51   

9. In re Gibson Brands, Inc., et al., Case No. 18-11025 (CSS), 

(Bankr. Del., filed May 1, 2018, Doc. 831):  United States Trustee (“UST”) 

objected to confirmation of the fourth amended Chapter 11 plan of 

consolidated debtors on the basis that it contained “impermissible non-

consensual releases by third parties.”  According to the UST’s objection, 

the releasing parties under that plan included 22 separate categories of 

parties, as well as related persons, many of whom did not receive notice 

of their inclusion of their release or an opportunity to opt out.  The 

bankruptcy court confirmed the plan and overruled the UST’s objection, 

but required the debtors to modify and narrow the third-party releases.52 

                                                           
51 Id. at 607-610.  The district court also held that the former employee’s claims against the 

two non-debtor entities, which were identical to his claims against the debtors, were “related 

to” the bankruptcy proceeding. Id. at 610-613. 
52 Gibson Brands, Case No. 18-11025, at Docs. 867, 868 (audio recordings of ruling at 

confirmation hearing) and 871-3.  
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10. Specialty Retail Shops Holding Corp., Case No. 8:19-bk-80064 

(Bankr. D. Neb. 2019):  The debtors proposed a liquidating plan that 

included third-party releases of claims of certain creditors against 

debtor’s insiders and the purchasing party. The third-party releases 

arose from a settlement agreement the debtors proposed to include 

within their plan and did not provide creditors an option to opt out. As of 

the hearing, only one objection remained:  that of one of debtors’ biggest 

creditors who claimed to have potential pre-petition fraud claims against 

debtors’ insiders. In an oral ruling, Bankruptcy Judge Saladino denied 

confirmation due to the expansive non-consensual third-party releases 

and exculpation provisions.  In making his ruling, Judge Saladino found 

that non-consensual third-party releases, if drafted correctly, may be 

proper under limited circumstances, in unique and unusual cases. But 

here, although debtors’ insiders had worked very hard to reach the 

settlement, they were not contributing to the settlement.  Rather, the 

unsecured creditors would receive nothing or next to nothing under the 

plan and would be forced to give up any potential claims; the 

consideration for these broad releases and the waiver of preference 

causes of action was provided by the debtors and their estates, and not 
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by the insiders. Even if the waiver of preference claims could have been 

considered a benefit in exchange for the third-party releases, that waiver 

would be universal to the whole class, whereas the proposed third-party 

release would affect only a select few within the class, so the release was 

not fair or equitable.53  

11. In re Millennium Lab Holdings II, LLC, 242 F.Supp.3d 322 

(D. Del. 2017):54 Millennium Lab Holdings, II, LLC and affiliated 

reorganized debtors (collectively, “Millennium Lab”) filed a joint pre-

packaged Chapter 11 plan that was confirmed by the bankruptcy court 

for the District of Delaware; several affected parties appealed the 

confirmation order.  Millennium Lab moved to dismiss the appeal on the 

basis that it was equitably moot.55  The District Court denied the motion 

to dismiss without prejudice and remanded the case to the bankruptcy 

court for further proceedings.56  On remand, the bankruptcy court held 

that it had constitutional authority to approve the third-party releases 

as part of confirmation of Millennium Lab’s plan and further held that 

                                                           
53 Specialty Retail Shops Holdings Corp., Case No. 8:19-bk-80064, at Docs. 1470, 1480 (audio 

recordings of ruling at confirmation hearing). 
54 Original ruling signed March 17, 2017; amended March 20, 2017. 
55 Id. at 325. 
56 Id. at 340. 
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one party, Voya, had waived any challenge to that authority.57  Voya 

again appealed to the District Court and Millennium Lab again moved to 

dismiss the appeal on the basis of equitable mootness.58  The District 

Court affirmed the bankruptcy court’s ruling that it had constitutional 

authority to grant the third-party releases as part of Millennium Lab’s 

plan, dismissed as equitably moot, all other issues raised by Voya in 

connection with the confirmation order, and, in the alternative, affirmed 

the bankruptcy court’s confirmation of Millennium Lab’s plan.59 The 

confirmed plan contained nonconsensual third-party releases, described 

by the District Court as “the involuntary extinguishment of a non-debtor, 

third-party’s claim against another non-debtor, third-party.”60  The facts 

material to this Millennium decision are that one day before the 

confirmation hearing, Voya filed a separate lawsuit in district court 

against parties being released under Millennium Lab’s plan.61  According 

                                                           
57 In re Millennium Lab Holdings, II, LLC, 575 B.R. 252 (Bankr. D. Del. 2017). 
58 Opt Out Lenders v. Millennium Lab Holdings II, LLC (In re Millennium Lab Holdings, II, 
LLC), 591 B.R. 559 (D. Del. 2018) (hereinafter “Millennium 3.”). This is the last ruling in a 

number of rulings by various courts in the case of Millennium Lab Holdings, II, LLC 

(“Millennium Lab”); the prior reported opinions and related rulings are recited and discussed 

in the NCBJ materials attached below. The District Court found that in this appeal Voya 

sought to reassert the issues it raised in its 2016 appeal.  Id. 
59 Id. The background of the Chapter 11 cases is set forth in detail in the District Court’s prior 

ruling. In re Millennium Lab Holdings, II, LLC, 242 F.Supp. 3d 322, 328-36. 
60 Id. at 564. 
61 Id.  
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to the District Court, when Voya opposed confirmation of Millennium 

Lab’s plan it appeared to be challenging the bankruptcy court’s 

constitutional authority to confirm a plan containing nonconsensual 

third-party releases, but it articulated an argument based on the 

bankruptcy court’s lack of subject matter jurisdiction, instead.62  When it 

overruled Voya’s objections to confirmation from the bench, the 

bankruptcy court held that it had, at minimum, “related to” subject 

matter jurisdiction sufficient to justify confirming the plan containing the 

releases.63  Voya appealed confirmation the day after the bankruptcy 

court ruled and filed a motion for stay pending appeal which the 

bankruptcy court denied.64  Voya did not seek a stay pending appeal from 

the District Court; Millennium Lab filed a notice of the plan’s effective 

date on December 18, 2015 and then moved to dismiss Voya’s appeal as 

equitably moot.65 The District Court declined to rule on equitable 

mootness and remanded the case to the bankruptcy court for a ruling on 

the issue of constitutional authority to approve the nonconsensual third-

                                                           
62 Id. at 564-65. 
63 Id. at 565. 
64 Id. at 566. 
65 Ibid. 
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party releases as to Voya.66  On remand, Judge Silverstein wrote 

extensively on the effects of Stern on the issue of constitutional authority 

and concluded that under the proper, narrow reading of Stern the 

“operative proceeding” before her in Millennium Lab’s bankruptcy case 

was confirmation of the plan, which is an enumerated core proceeding 

over which the bankruptcy court clearly has statutory authority.67 She 

then concluded that Stern was inapplicable and that no further analysis 

of constitutional authority was necessary because confirmation of a plan 

is not a state law counterclaim, as was before the Court in Stern.68  

 The District Court first declined to consider Millennium Lab’s 

motion to dismiss the appeal for equitable mootness because the ultimate 

and first issue that had to be decided, as mandated by Supreme Court 

precedent, was whether the bankruptcy court had constitutional 

authority to rule on confirmation and grant the third-party releases.69  

                                                           
66 Id.  
67 Id. at 568. 
68 Id. at 668-69. 
69 Id. at 571. At the conclusion of its ruling, and after fully considering Voya’s constitutional 

argument, the District Court returned to equitable mootness and held that because the plan 

had been substantially consummated, and striking the releases of Voya’s claims could 

“severely undermine the confirmed plan and necessarily harm third parties,” Voya’s appeal 

met the standards for equitable mootness. “The Court agrees with Debtors that the releases 

cannot equitably be excised as they were the very centerpiece of the Plan.… If unwound, third 

parties who reasonably relied on Plan confirmation would be injured.… The Bankruptcy 

Court found those [third-party] releases were central to the Plan and, far from being clearly 
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Agreeing with Voya’s argument on this point, and citing and quoting from 

case law addressing jurisdiction, as opposed to constitutional authority, 

the District Court noted that “a federal court must initially determine in 

every case whether it, and any lower court whose decision it is reviewing, 

‘is authorized’ to act pursuant to the Constitution and federal statutes.”70 

Next, the District Court declined to resolve whether Voya waived or 

forfeited its argument that the bankruptcy court lacked constitutional 

authority to enter the confirmation order that contained the third-party 

releases.71   

 Finally, the District Court concluded that nonconsensual third-

party releases are not per se impermissible in the Third Circuit,72 and 

agreed with the bankruptcy court that the “operative proceeding” before 

the bankruptcy court was plan confirmation, which is clearly a core 

proceeding, to which Stern does not apply.73  Both the District Court and 

bankruptcy court agreed that even if the “disjunctive test” under Stern 

                                                           

erroneous, [its conclusion] is strongly supported by uncontroverted evidence in the record.”  

Id. at 580-82. 
70 Id. at 571-72 (citations omitted). 
71 Id. at 572-73. 
72 Here, the District Court emphasized the Third Circuit’s ruling in Gillman et al. v. 
Continental Airlines (In re Continental Airlines), 203 F.3d 203, 214 (3rd Cir. 2000) (‘[t]he 

hallmarks of permissible nonconsensual releases [are] fairness, necessity to the 

reorganization, and specific factual findings to support these conclusions … .”) Id. at 573. 
73 Id. at 573-75. 
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were applicable, the bankruptcy court’s confirmation of Millennium Lab’s 

plan containing the nonconsensual third-party releases of Voya’s RICO 

and fraud claims would pass muster: 

[Bankruptcy} Judge Silverstein reasoned in the alternative 

that even if the Bankruptcy Court were required to import 

Stern’s Disjunctive Test into another context, here the 

“action” at issue — the plan confirmation proceeding — would 

satisfy the factors. … Even under Voya’s interpretation, “on 

the facts of this case I would determine that the RICO 

Lawsuit was ‘necessarily [ ] resolved in the claims allowance 

process’” and that “the Plan (and/or releases) ‘stem[med] from 

the bankruptcy itself.74 

 

The District Court also disagreed with Voya’s argument that 

because the order confirming Millennium Lab’s plan actually 

extinguished its RICO and fraud claims, rather than merely 

“tangentially” affecting them, it went too far.75  Instead, citing to cases 

from multiple Circuits, including the Eleventh Circuit, the District Court 

again agreed with Judge Silverman that the proceeding in question was 

the plan confirmation proceeding, not its effects on claims such as those 

asserted by Voya against third parties.76  It receded from its ruling prior 

                                                           
74 Id. at 574. 
75 Id. at 575. 
76 Id. at 575-76 (citing Fisher Island Invs., Inc. v. Solby+Westbrae Partners (In re Fisher 
Island Invs., Inc.), 778 F.3d 1172, 1192 n. 13 (11th Cir. 2015) (holding bankruptcy court had 

constitutional authority to resolve state-law claim because “[t]he bankruptcy court 
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to remand (Millennium, 242 F.Supp. 3d at 339), and instead agreed that 

the bankruptcy court’s confirmation of the Millennium Labs plan did not 

equate to an adjudication on the merits of Voya’s RICO or fraud claims.77 

The District Court concluded by analogizing the release of Voya’s 

RICO and fraud claims to the facts in Seaside Engineering, where the 

Eleventh Circuit found identity of interest between debtor and released 

parties, who were debtor’s key employees, where debtor would deplete its 

assets defending released parties against litigation.78 
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necessarily had to determine” issue for bankruptcy process to continue, and even if state-law 

issue was not “generally a core issue, the facts of this case make it core”). 
77 Id. at 576-77. 
78 Id. at 585. (citing In re Seaside Eng’g. & Surveying, Inc., 780 F.3d 1070, 1079-80 (11thCir. 

2015). 
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Releases & Exculpations in Chapter 11 Plans

 Typically, chapter 11 plans provide for three types of relief from liability:

● Estate Releases: Extinguish claims held by the debtor against specified non-debtor
parties.

■ Released Parties: Creditors and/or other third parties and their advisors who have contributed to
the reorganization (e.g., by participating in a broader settlement, supporting the plan, accepting a
discount on their claims, or providing new value).

■ Released Claims: Claims arising before or during the chapter 11 case.

■ Purpose: Estate releases tend to arise in the context of plan negotiations and provide an
incentive for non-debtor parties to contribute to a reorganization.

■ Estate releases tend to be non-controversial because they are specifically authorized by
Bankruptcy Code section 1123(b)(3)(a).

■ Courts tend to evaluate estate releases using the standard for approving settlements set forth in
Bankruptcy Rule 9019: generally, such releases will be approved unless the decision to grant the
release falls below the lowest point in the range of reasonableness.

2



Releases & Exculpations in Chapter 11 Plans, cont’d.

● Third Party Releases: Extinguish claims held by non-debtor third parties against other
non-debtor third parties.

■ Released Parties: Creditors and/or other third parties who have contributed to the
reorganization.

■ Released Claims: Claims arising before or during the chapter 11 case (note that the breadth of
the third party release may be limited or prohibited if it is non-consensual).

■ Purpose: Similar to estate releases, third party releases are often used as an incentive for non-
debtor parties to settle claims, support a plan, provide funding or otherwise contribute to a
reorganization.

■ As described in greater detail in this presentation, third party releases are particularly
controversial where a debtor seeks to implement a third party release through a chapter 11 plan
without the consent of the non-debtor third parties whose claims are being released.

3



Releases and Exculpations in Chapter 11 Plans, cont’d.

● Exculpation: Provides qualified immunity to certain parties for actions taken during
the chapter 11 case.

■ Exculpated Parties: Exculpation is generally limited to “estate fiduciaries,” such as estate
professionals, official committees and their members, and the debtor’s directors and officers.

■ Exculpated Conduct: Actions taken in connection with the chapter 11 case. Generally, conduct
taking place before the chapter 11 case may not be exculpated. Further, exculpation does not
extend to claims for fraud, gross negligence and willful misconduct.

■ Purpose: Exculpation protects estate fiduciaries in the exercise of their fiduciary duties.
Generally, exculpation provisions are consistent with the standards to which estate fiduciaries
are held under chapter 11.

 Chapter 11 plans also include a permanent injunction, which typically prevents any party
from attempting to commence or prosecute, after the conclusion of the chapter 11 case,
claims that were released or exculpated by the plan.

 Typically, the plan proponent, which often is the debtor, controls the grant of releases and
exculpation through the chapter 11 plan process, with input from the U.S. Trustee and
oversight by the bankruptcy court.

4



Third Party Releases Generally

 Often, as an incentive for third parties to fund or otherwise support a chapter 11 plan of
reorganization, debtors will seek to implement a release extinguishing a non-debtor’s
claims against such third parties without the consent of the releasing claimholder (such
release, a “Third Party Release”).

 The Circuit Courts of Appeals have split regarding the question of whether a bankruptcy
court may confirm a chapter 11 plan of reorganization that includes Third Party Releases.

● The Fifth, Ninth and Tenth Circuits have held that Bankruptcy Code section 524(e)
specifically prohibits Third Party Releases (the “Minority View”).

● The Second, Third, Fourth, Sixth, Seventh and Eleventh Circuits have held that Third
Party Releases may be permissible in certain circumstances (the “Majority View”).

● Lower court decisions in the First, Eighth and D.C. Circuits have indicated agreement
with the Majority View.

5



Third Party Releases: The Minority View

 Rationale: Courts taking the Minority View believe that the specific language of
Bankruptcy Code section 524(e) prohibits Third Party Releases.1

● Bankruptcy Code section 524(e) provides that “discharge of a debt of the debtor does
not affect the liability of any other entity on, or the property of any other entity for, such
debt.” 11 U.S.C. § 524(e).

● Further, under the Minority View, the general equitable powers granted to bankruptcy
courts by Bankruptcy Code section 105(a) do not permit a bankruptcy court to approve
a Third Party Release and thus circumvent Bankruptcy Code section 524(e).2

6

1 See, e.g., In re Pacific Lumber Co., 584 F.3d 229, 252 (5th Cir. 2009) (holding that the plan could not be confirmed with non-consensual non-debtor releases); Resorts
Intl. v. Lowenschuss (In re Lowenschuss), 67 F.3d 1394, 1401-02 (9th Cir. 1995) (same); see also In re W. Real Estate Fund, Inc., 922 F.2d 592, 601-02 (10th Cir.
1990) (holding that Bankruptcy Code section 524(e) prohibits a discharge of a non-debtor for liability owed to a creditor).
2 See In re Am. Hardwoods, Inc., 885 F.2d 621, 626 (9th Cir. 1989) (“Section 524(e), therefore, limits the court’s equitable power under section 105 to order the
discharge of the liabilities of nondebtors . . . .”).



Third Party Releases: The Majority View

 Rationale: Courts taking the Majority View believe that Third Party Releases are
permissible under certain circumstances.

● While the Minority View interprets Bankruptcy Code section 524(e) as prohibiting
Third Party Releases, courts adopting the Majority View interpret Bankruptcy Code
section 524(e) as merely providing that a debtor’s discharge in bankruptcy does not
affect the liability of third parties. Therefore, Bankruptcy Code section 524(e) does not
limit the bankruptcy court’s ability to approve a Third Party Release.3

● Courts that adopt this view also rely on the “broad authority” granted to bankruptcy
courts by Bankruptcy Code section 105(a) to “reorder creditor-debtor relations needed
to achieve a successful reorganization.”4 Among other things, “enjoining claims against
a non-debtor so as not to defeat reorganization is consistent with the bankruptcy court’s
primary function.”5

7

3 In re Dow Corning Corp., 280 F.3d 648, 657 (6th Cir. 2002); see also Matter of Specialty Equip. Cos., Inc., 3 F.3d 1043, 1047 (7th Cir. 1993) (concluding that
Bankruptcy Code section 524(e) “does not purport to limit or restrain the power of the bankruptcy court to otherwise grant a release to a third party”).
4 Dow Corning., 280 F.3d at 656.
5 Id.



Third Party Releases: The Majority View - Limitations

 The Majority View is not a broad rule sanctioning all Third Party Releases. Rather, Third
Party Releases are to be approved only in “unusual circumstances.”6

 The Sixth Circuit proposed a multi-factor test (the “Dow Factors”) (as discussed below)
and held that if a bankruptcy court found all of the Dow Factors to be present, the
bankruptcy court could enjoin a non-consenting creditor’s claims against a non-debtor.7

 The Fourth and Eleventh Circuits have adopted the Dow Factors when determining
whether a Third Party Release is permissible;8 however, each of the Dow Factors is not
necessary in every case to grant a Third Party Release.9

8

6 Dow Corning, 280 F.3d at 658; see also In re Metromedia Fiber Network, Inc., 416 F.3d 136, 143 (2d Cir. 2005) (holding that a “nondebtor release in a plan of
reorganization should not be approved absent the finding that truly unusual circumstances render the release terms important to the success of the plan”).
7 Note that other bankruptcy courts have applied the substantially similar multi-factor test set forth in In re Master Mortg. Inv. Fund, Inc., 168 B.R. 930, 935 (Bankr.
W.D. Mo. 1994) (such test, the “Master Mortgage Factors”) to evaluate whether a Third Party Release is permissible. See, e.g., In re Millennium Lab Holdings II,
LLC, No. 15-12284 (Bankr. D. Del. Dec. 11, 2015); In re U.S. Fidelis, Inc., 481 B.R. 503, 519 (Bankr. E.D. Mo. 2012).
8 See Natl. Heritage Found., Inc. v. Highbourne Found., 760 F.3d 344, 348 (4th Cir. 2014); SE Prop. Holdings, LLC v. Seaside Eng’g & Surveying. Inc. (In re Seaside
Eng’g & Surveying, Inc.), 780 F.3d 1070, 1077 (11th Cir. 2015).
9 See Slide 10 infra.



Third Party Releases: The Majority View – Sixth Circuit (Dow Factors)

 The Dow Factors:

(1) there is an identity of interests between the debtor and the third party, usually an indemnity
relationship, such that a suit against the non-debtor is, in essence, a suit against the debtor or
will deplete the assets of the estate;

(2) the non-debtor has contributed substantial assets to the reorganization;

(3) the injunction is essential to reorganization, namely, the reorganization hinges on the debtor
being free from indirect suits against parties who would have indemnity or contribution claims
against the debtor;

(4) the impacted class, or classes, has overwhelmingly voted to accept the plan;

(5) the plan provides a mechanism to pay for all, or substantially all, of the class or classes
affected by the injunction;

(6) the plan provides an opportunity for those claimants who choose not to settle to recover in
full; and

(7) the bankruptcy court made a record of specific factual findings that support its conclusions.

9



Third Party Releases: The Majority View - Application of the Dow
Factors

 In Dow Corning, the Sixth Circuit held that the record produced by the bankruptcy court
did not support a finding of “unusual circumstances” warranting the approval of a Third
Party Release because the bankruptcy court provided no explanation or discussion of the
evidence underlying the Dow Factors and did not discuss facts as they related specifically
to the various released parties.10

 In National Heritage Foundation, the Fourth Circuit applied each of the Dow Factors to a
proposed Third Party Release and affirmed the lower court’s holding that only the first
Dow Factor was present and that the debtors failed to present sufficient evidence in
support of the other Dow Factors.11 The Fourth Circuit did note, however, that a “debtor
need not demonstrate that every [Dow Factor] weighs in its favor” for a Third Party
Release to be approved. However, “a debtor must provide adequate factual support to
show that the circumstances warrant such exceptional relief.”12

10

10 Dow Corning, 280 F.3d at 658.
11 Nat’l Heritage Found., 760 F.3d at 351.
12 Id. at 352.



Third Party Releases: The Majority View – Seventh Circuit (Airadigm
Factors)

 The Seventh Circuit has not adopted the Dow Factors, but instead has applied its
own multi-factor test (the “Airadigm Factors”) for determining when a Third Party
Release is permissible: The Third Party Release must be (1) narrowly tailored, (2)
must not constitute a “blanket immunity,” and (3) must be essential to the debtor’s
reorganization.13

 In Airadigm, the Seventh Circuit Court of Appeals approved a Third Party Release
of the debtor’s plan sponsor because:

● The Third Party Release was narrow in that it is applied only to claims arising out
of or in connection with the reorganization and did not apply to claims for “willful
misconduct”;

● The Third Party Release was not a “‘blanket immunity’ for all times, all
transgressions, and all omissions”; and

● The bankruptcy court had found adequate evidence that the plan sponsor required
the Third Party Release before it would supply the financing which was essential
to the debtor’s reorganization.14

11

13 In re Airadigm Commc’ns, Inc., 519 F.3d 640, 657 (7th Cir. 2008); see also In re Ingersoll, Inc., 562 F.3d 856, 864 (7th Cir. 2009) (applying the factors set forth in
Airadigm and approving a Third Party Release).

14 Airadigm, 519 F.3d at 657.



Third Party Releases: The Majority View - Third Circuit

 Notwithstanding varying decisions (discussed in further detail below), courts within the
Third Circuit generally accept that Third Party Releases may be permissible in certain
circumstances.

● In Continental Airlines, the Third Circuit overturned a decision approving a Third Party
Release. There, the plan proposed to release and permanently enjoin shareholder suits
against certain of the debtor’s present and former directors and officers.15

● Specifically, the Third Circuit held that such releases “did not pass muster under even
the most flexible tests . . . . The hallmarks of permissible non-consensual releases –
fairness, necessity to the reorganization, and specific factual findings to support these
conclusions – are all absent here.”16

■ The District Court for the Eastern District of Pennsylvania in Lower Bucks explained the Continental Airlines
hallmarks of “necessity” and “fairness” as follows:

 “necessity” comprises (a) a sufficient relationship between the success of the reorganization and the release
and (b) the released party “provided critical financial contribution . . . necessary to make the plan feasible”;
and

 “fairness” comprises the non-consenting party was given “reasonable consideration in exchange for the
release.”17

12

15 See In re Cont’l Airlines, 203 F.3d 203, 214 (3d Cir. 2007).
16 Id.
17 In re Lower Bucks Hosp., 488 B.R. 303, 323-24 (E.D. Pa. 2013) (internal citations omitted).



● Although the Third Circuit declined to create a bright-line rule for the evaluation of
Third Party Releases, the Court did discuss numerous factors that contributed to its
decision to deny the Third Party Release at issue in Continental Airlines including:

■ lack of consideration given in exchange for the release;

■ lack of evidence that the success of the reorganization was related to the release;

■ the directors and officers did not contribute financially to the plan;

■ the plan would be feasible without the release;

■ lack of evidence of an eventual litigation sufficient to justify the release; and

■ lack of “identity of interest” between the debtors and the directors and officers sufficient to
justify the release.18

13

18 See In re Cont’l Airlines, 203 F.3d 203, 214 (3d Cir. 2000). Interestingly, in Lower Bucks the bankruptcy court used a different five factor test to determine the
permissibility of the release, whether: (1) the released party made an important contribution to the reorganization; (2) the release was essential to confirmation of the
plan; (3) a large majority of the creditors in the case approved the plan; (4) there was a close connection between the case against the third party and the debtor; and
(5) the plan provided for the payment of substantially all of the affected claims. 488 B.R. at 323 (citing In re South Canaan Cellular Invs., Inc., 427 B.R. 44, 72
(Bankr. E.D. Pa. 2010).
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Third Party Releases: The Majority View - Third Circuit, cont’d.

 Bankruptcy courts within the Third Circuit have issued varying decisions regarding
the permissibility of Third Party Releases.19

 For example, in Washington Mutual, the bankruptcy court for the District of
Delaware held that Third Party Releases must be based on the “affirmativ[e]
consent” of the releasing party and could not be non-consensual.20

● In addition to various modifications to the Third Party Releases discussed below,
the bankruptcy court in Washington Mutual held that it was not sufficient for a
plan of reorganization to contain an opt-out for Third Party Releases.21 Instead,
the court held that Third Party Releases would only be effective where the
releasing party both affirmatively voted in favor of the plan and did not opt-out of
the release.22

14

19 See Slides 18-21 infra discussing In re Millennium Lab Holdings II, LLC, No. 15-12284 (Bankr. D. Del. Dec. 11, 2015) (bench ruling approving Third Party Release)
(remand July 27, 2017); but see In re Wash. Mut., 442 B.R. 314, 355 (Bankr. D. Del. 2011); see also In re Indianapolis Downs, LLC, 486 B.R. 286, 304 (“Courts in this
jurisdiction have consistently held that a plan may provide for a release of third party claims against a non-debtor upon consent of the party affected.”).
20In re Wash. Mut., 422 at 351, 355.
21 Id. at 355.
22 Id.



Recent Developments in Third Party Release Precedent: In re Caesars
Entm’t Operating Co., Inc.

 Jurisdiction: Seventh Circuit

 In late 2016, the U.S. Trustee filed an objection to confirmation of the debtors’ chapter 11
plan arguing that, among other things, the plan included an impermissible Third Party
Release that did not satisfy the Airadigm Factors.23 The U.S. Trustee contended that:

● The scope of the “Released Parties” under the plan was overly broad and included,
among others, the debtors’ parent company (“CEC”) and its equity sponsors (and their
individuals, officers, employees and agents) and the creditor counterparties to the
debtors’ multiple restructuring support agreements.

● The scope of the “Releasing Parties” (i.e., the parties giving releases of claims) was
overly broad, and the plan sought to bind creditors who did not vote or voted to reject
the plan, along with all unknown claimants and “ordinary course creditors” of the
debtors and their non-debtor affiliates.

● The scope of the released claims was overly broad and should have only applied to the
claims settled by CEC and its equity sponsors.24
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23 Trustee Plan Objection, In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) (N.D. Ill. Dec. 22, 2016) [ECF No. 6145].
24 Id.



Recent Developments in Third Party Release Precedent: In re Caesars
Entm’t Operating Co., Inc., cont’d.

 Judge Goldgar of the Bankruptcy Court for the Northern District of Illinois indicated at a
pre-confirmation status conference that, given that no other party in interest objected to
the Third Party Releases, the U.S. Trustee should withdraw its objection:

■ “What purpose is served by your office objecting when no one in the case who actually stands to
lose any money or gain any money objects? Everybody here, even the unsecured creditors, have
counsel. Everybody has counsel.” 25

■ “That's just fine. But if everybody else is happy except the U.S. Trustee, I cannot understand
what purpose is served by your forcing these folks to trial on this issue. But, you know, you
certainly have the right to do it. I just don't understand it.”26

 Despite the court’s observation that the U.S. Trustee stood alone as the only party in
interest advancing an objection, the U.S. Trustee remained steadfast in opposition because
the U.S. Trustee believed that Third Party Releases violated Seventh Circuit law.27
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25 Third Modified Plan, In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) , Dec. 6 Hr’g Tr. 12:14-18.
26 Id. 15:18-23.
27 Id.



Recent Developments in Third Party Release Precedent: In re Caesars
Entm’t Operating Co., Inc., cont’d.

 Recognizing the need to resolve the U.S. Trustee’s objection, or risk an adverse decision
following a lengthy trial on confirmation, the debtors made a series of amendments to the
plan in December 201628 and January 201729 that ultimately resolved the U.S. Trustee’s
objections.

 Based upon negotiations with the U.S. Trustee, the debtors agreed to amendments to the
plan that narrowed the scope of "Released Parties," "Releasing Parties," and the claims to
be released. Notably, the Third Party Releases were amended to include a carve out of
claims for actual fraud asserted by creditors who voted to reject the plan.

 On January 17, 2017, Judge Goldgar confirmed the plan.30
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28 Third Modified Plan, In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) (N.D. Ill. Dec. 29, 2016) [ECF No. 6191].
29 Revised Third Modified Plan, In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) (N.D. Ill. Jan. 13, 2017) [ECF No. 6191].
30 Plan Confirmation Order, In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) (N.D. Ill. Jan. 17, 2017) [ECF No. 6339].



Recent Developments in Third Party Release Precedent: In re Peabody
Energy Corp.

 Jurisdiction: Eighth Circuit

■ Note that the Eighth Circuit has not expressed a view with respect to whether Third Party
Releases are permissible.

 In March 2017, the U.S. Trustee filed an objection to confirmation of the debtors’ plan on
the grounds that the plan included impermissible Third Party Releases.31 The U.S. Trustee
argued that the Eighth Circuit has yet to establish a rule with respect to Third Party
Releases, and argued that courts approving non-consensual releases do so only in “rare and
exceptional circumstances,” such as mass tort cases where claims are channeled to a
litigation trust not present in the Peabody case.32

● The U.S. Trustee also argued that most courts approving non-consensual Third Party
Releases required specific evidence showing that each and every beneficiary of the
releases had provided a substantial contribution to the plan.33
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31 Trustee Plan Objection, In re Peabody Energy Corp., No. 16-42529 (BSS) (E.D. Mo. March 10,2017) [ECF No. 2665].
32 Id.
33 Id.



Recent Developments in Third Party Release Precedent: In re Peabody
Energy Corp., cont’d.

 The debtors argued that the Third Party Releases in the plan were permissible because:

● The Third Party Releases were consensual. Specifically, only creditors who voted in
favor of the plan or that were unimpaired by the plan and deemed to accept the plan
would be bound by the Third Party Releases.

● Even if the Third Party Releases were non-consensual, they were permissible because
they satisfied the Master Mortgage Factors,34 which have been applied by other
bankruptcy courts in the Eighth Circuit when evaluating Third Party Releases.35

 At the confirmation hearing held on March 16, 2017, Judge Barry Schermer overruled the
U.S. Trustee’s objection, finding that the Third Party Releases were appropriate, and
confirmed the plan.

34 See Slide 8, n.7 supra.

35 Debtors’ Reply, In re Peabody Energy Corp., No. 16-42529 (BSS) (E.D. Mo. March 14,2017) [ECF No. 2697].
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Potential Limitations on Bankruptcy Court Authority to Release Claims: In re
Millennium Lab Holdings II, LLC

 In In re Millennium Lab Holdings II, LLC, No. 15-12284 (Bankr. D. Del.), the Bankruptcy
Court for the District of Delaware, in a bench ruling, confirmed the debtors’ chapter 11
plan, overruling the objection of certain lenders to, among other things, the Third Party
Releases in the plan.

 The lenders subsequently sought certification directly to the Third Circuit with respect to,
among other things, the issue of whether bankruptcy courts have the authority to release a
third party’s non-bankruptcy claims against non-debtors without the third party’s consent.

● Specifically, the lenders challenged the bankruptcy court’s authority under Article III of
the Constitution in light of the Supreme Court’s ruling in Stern v. Marshall that
bankruptcy courts do not have constitutional authority to adjudicate “private rights.”36

 The bankruptcy court agreed with the lenders that the question regarding the authority of
bankruptcy courts to approve Third Party Releases warranted certification.37 However, the
Third Circuit denied the petition for certification, and the appeal was subsequently
docketed with the United States District Court for the District of Delaware.
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36 Stern v. Marshall, 564 U.S. 462 (2011).
37 In re Millennium Lab Holdings II, LLC, 543 B.R. 703, 717 (Bankr. D. Del. 2016).



Potential Limitations on Bankruptcy Court Authority to Release Claims: In re
Millennium Lab Holdings II, LLC, cont’d.

 On appeal, the lenders argued that the bankruptcy court lacked authority to release the
lenders’ direct, state law, and federal RICO claims against other non-debtors.38

 The district court agreed with the bankruptcy court that it had “related to” subject matter
jurisdiction over the lenders’ released claims. However, the district court held that the
bankruptcy court must also have Article III authority to enter a final order discharging
the lenders’ non-bankruptcy claims against non-debtors without the lenders’ consent.

 The district court ultimately declined to rule with respect to the bankruptcy court’s
constitutional authority because the bankruptcy court had not considered the issue and,
therefore, the district court remanded the case to the bankruptcy court to make such a
determination.
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38 See Memorandum Opinion, Opt-Out Lenders v. Millennium Lab Holdings II, LLC, Civ. No. 16-110-LPS, at 19 (D. Del. Mar. 17, 2017) [ECF No. 46].



Potential Limitations on Bankruptcy Court Authority to Release Claims: In
re Millennium Lab Holdings II, LLC, cont’d.

 Notwithstanding the remand, the district court considered—and appeared to agree
with—the lenders’ arguments:

● The district court noted that, per the Supreme Court’s ruling in Stern, the lenders’
state law and RICO claims are non-bankruptcy claims between non-debtors and
that the lenders “appear to be entitled to Article III adjudication” of such claims.

● Thus, the district court was “persuaded” by the lenders’ argument that the Third
Party Release embodied in the plan is “tantamount to resolution of those claims on
the merits” against the lenders.

● Further, the district court was not persuaded by the debtors’ argument that such a
jurisdictional flaw could be remedied by de novo review of the Bankruptcy
Court’s decision to confirm the plan because there had been no adjudication on the
merits of the claims released by the plan.

 Accordingly, the district court requested that the bankruptcy court consider, on
remand, whether it has constitutional authority to approve the plan’s Third Party
Releases, and if it lacks such authority, to either submit proposed findings of fact and
conclusions of law regarding the final disposition of the lenders’ claims or strike the
release of the lenders’ claims.
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Potential Limitations on Bankruptcy Court Authority to Release Claims: In
re Millennium Lab Holdings II, LLC, cont’d.

 In so ruling, the district court suggested that bankruptcy courts lack the constitutional
authority under Stern to approve the non-consensual release of certain non-
bankruptcy claims (here, common law fraud and RICO claims).

 Bankruptcy courts may thereby be precluded from entering final orders approving
Third Party Releases of such claims and an Article III court (i.e., a district court)
would be required to review and adjudicate the merits of such claims before they
could be released without the consent of the party asserting the claims.

 Note that the debtors sought to dismiss the appeal as equitably moot due to the
substantial consummation of the plan, but the district court held that it could not
consider the debtors’ equitable mootness challenge before it was determined whether
there was a constitutional defect in the bankruptcy court’s decision approving the
Third Party Releases. However, the district court did not appear to foreclose the
possibility of an equitable mootness argument being raised at a later point in the
case, after the issue regarding the bankruptcy court’s authority has been determined.
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Practical Interpretations of the Minority View in the Ninth Circuit

While the Minority View appears to be an absolute bar to Third Party Releases, the
Ninth Circuit Court of Appeals has approved Third Party Releases in chapter 11
plans where the justification for those releases was not dependent upon Bankruptcy
Code section 524(e), but was instead tied to a different legal justification, such as a
Rule 9019 settlement.

 For example, in Yellowstone Mountain Club, LLC (“Yellowstone I”),39 the
Bankruptcy Court for the District of Montana confirmed the debtors’ chapter 11
plan, which incorporated a settlement and included an “Exculpation and Limitation
of Liability Clause” exculpating, among others, certain settlement parties and the
buyer of the reorganized debtors, from liability for any acts arising out of the
debtor’s chapter 11 cases or the negotiation and consummation of the debtor’s plan
(except for acts constituting willful misconduct or gross negligence).

 The debtors’ founder appealed the bankruptcy court’s confirmation order, arguing
that the plan inappropriately exculpated and released his claims against the third
parties.
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39 In re Yellowstone Mountain Club, LLC, 460 B.R. 254 (Bankr. D. Mont. 2011).



Practical Interpretations of the Minority View in the Ninth Circuit,
cont’d.

 On remand, the bankruptcy court held that the exculpation clause in the debtors’ plan
did not implicate Bankruptcy Code section 524(e) or violate established Ninth
Circuit precedent.

● The bankruptcy court found that the exculpation provision was “not a broad
sweeping provision that seeks to discharge or release nondebtors from any and all
claims that belong to others,”40 but instead was narrow in both scope and time, as
it only applied to certain acts or conduct related to the reorganization itself.41

● The bankruptcy court held that, on the particular facts of the case, the exculpation
as to the non-debtor third parties was appropriate, as those third parties had
“vigorously negotiated” the terms of a settlement, which was incorporated into the
debtors’ plan, in a particularly litigious case. “Because the [settlement] and the
exculpation clause were cornerstones of the Plan and were highly negotiated,” the
narrow exculpation of the third parties was appropriate.42

40 Id. at 270.
41 Id. at 272.
42 Id. at 277.

25



Practical Interpretations of the Minority View in the Ninth Circuit,
cont’d.

 Further, a broad release may be permissible for post-petition conduct of certain
officers appointed by the bankruptcy court, as suggested by the Ninth Circuit’s
holding in In re Yellowstone Mountain Club, LLC (“Yellowstone II”).43

● In Yellowstone II, one of the debtors’ founders sought to sue his former attorney –
and member of the official unsecured creditors' committee – for both pre- and
post-petition conduct outside of the bankruptcy court.

● The Ninth Circuit held that, under the Barton doctrine,44 the plaintiff was required
to seek the bankruptcy court’s permission to sue the attorney for the attorney’s
post-petition conduct outside of the bankruptcy court.45

● However, the Ninth Circuit also held that the Barton doctrine did not preclude the
plaintiff from pursuing claims against the attorney arising out of wrongful pre-
petition conduct, before the attorney became a member of the creditor’s
committee.46
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43 In re Yellowstone Mountain Club, LLC, 841 F.3d 1090 (9th Cir. 2016).
44 The Barton doctrine provides that plaintiffs must obtain the authorization of the bankruptcy court before initiating an action in another forum against
certain officers appointed by the bankruptcy court for actions taken in their official capacities. Id. at 1094 (citing Barton v. Barbour, 104 U.S. 126 (1881)).
45 Id. at 1095.
46 Id. at 1096.



Practical Interpretations of the Minority View in the Ninth Circuit,
cont’d.

 Parties seeking to effectuate a release of third party claims in the Ninth Circuit should
be mindful of the rule set forth in Williams v. California 1st Bank, which provides that a
trustee cannot pursue or settle the claims of the estate’s creditors against third parties,
even if those creditors have assigned their claims to the trustee.47

 However, notwithstanding the result in Williams, trustees have been successful in
enjoining third party claims against the debtors’ former directors in connection with a
settlement – in practice effectuating a Third Party Release.48

● In Smith v. Arthur Andersen, the Ninth Circuit held that the trustee had standing to
pursue claims against the debtors’ former directors and to seek to enjoin claims of
certain non-settling directors against settling directors. The trustee had standing
because it was seeking to rectify injuries caused to the debtors by the defendants’
improper expenditure of the debtors’ assets prior to the debtors’ bankruptcy filing.
Thus, the trustee was not pursuing claims of creditors but was pursuing claims of the
estate.49
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47 Williams v. California 1st Bank, 859 F.2d 664, 666 (9th Cir. 1998).
48 Smith v. Arthur Andersen LLP, 421 F.3d 989, 1002 (9th Cir. 2005).
49 Id. at 1003-1004.
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