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Whigham v. United Asset Holdings Residential, LLC (In re Whigham), 770 Fed. Appx. 540, Case No.
18-13790 (11™ Cir. May 10, 2019) (per curiam) (Jordan, Jill Pryor, and Black, JJ.).

Code § / Rule: § 727(a); entry of discharge

Held: The bankruptcy court committed no error in assessing the Debtor’s credibility, and not believing her
contradictory explanations was a permissible view of the evidence.

History: Eleventh Circuit affirmed the Bankruptcy Court for the Southern District of Florida, which the
District Court for the Southern District of Florida also affirmed.

Facts: The Debtor filed chapter 7 and disclosed on her SOFA that she had received a “2013 lawsuit
settlement” of $245,000.00. When asked about the disposition of those funds, she testified that $45,000.00
went to attorney fees; $75,000.00 was deposited into a bank account; and $125,000.00 was used to pay
various creditors through a series of cashier’s checks. The trustee asked for copies of those cashier’s checks
and the Debtor agreed, but ultimately failed to provide that documentation. One of the Debtor’s creditors
then filed an AP under § 727 and subpoenaed the bank that the Debtor had testified had issued the cashier’s
checks for the $125,000.00 proceeds. Only $9,000.00 worth of checks existed. The creditor moved for
summary judgment and the Debtor responded by attempting to explain via an affidavit what had become
of the $125,000.00 and contradicting her earlier testimony, and also filed a verified response that contained
even further contradictions. For example, in the verified response, she said she had placed around
$105,000.00 of the funds into a previously undisclosed bank account she held in trust for her son, while she
said in the affidavit that the amount was $90,000.00. Summary judgment was denied. The creditor then
amended the complaint and the case proceeded to trial. The bankruptcy court denied the Debtor’s discharge
on three grounds, all related to the failure to timely and accurately explain what she did with the settlement
funds (§ 727(a)(3) concealment and failure to maintain records; (a)(4) false oath or account that was both
fraudulent and material; and (a)(5) failure to satisfactorily explain loss of assets). The district court
affirmed, as did the Eleventh Circuit. The bankruptcy court committed no error in assessing the Debtor’s
credibility, and not believing her contradictory explanations was a permissible view of the evidence. The
circuit court also pointed out that “false oaths regarding worthless assets may bar the discharge of debts.”
(citing Chalik v. Moorefield (In re Chalik), 748 F.2d 616 (11" Cir. 1984)).

Smith v. HSBC Bank USA, Nat’l Assoc. (In re Smith), 775 Fed. Appx. 492, Case No. 18-10736 (11" Cir.
May 20, 2019) (per curiam) (Martin, Jordan, and Edmondson, JJ.).

Code § / Rule: § 362(c)(2)(C) stay expires upon entry of discharge; res judicata satisfied by privity of
parties

Held: Prior judgment satisfied the elements of res judicata and the automatic stay terminated upon entry of
the discharge.

History: Eleventh Circuit affirmed the District Court for the Southern District of Georgia.

Facts: The Debtors owned a home in St. Simons Island, Georgia. They defaulted on their security deed
and filed bankruptcy in 2007, eventually being discharged in 2016 after pursuing years of litigation. In
2015, the Debtors sued HSBC Bank in an attempt to block foreclosure of the home, attacking the validity
of the assignment of the security deed. The district court denied their request for a stay of the writ of
possession in August 2017. The district court also ruled that the Debtors’ “fraud on the court” claim was
barred by res judicata and dismissed their complaint. Meanwhile, in July 2017, the Debtors again sought
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bankruptcy court action to stay the writ of possession in favor of HSBC Bank, alleging the writ violated the
automatic stay. The bankruptcy court denied the motion on res judicata grounds, finding that the district
court’s order from August 2017 (denying virtually the same motion) was binding on all issues. The Debtors
appealed the district court order that dismissed their complaint and also the bankruptcy court order that
denied their motion aimed at the writ of possession. The Eleventh Circuit affirmed both rulings. The district
court committed no error in finding that HSBC was in privity with Countrywide, the original holder of the
security deed so that the ruling on the “fraud on the court” claim was binding going forward, and no more
carefully drafted complaint could have stated a claim for relief. Further, the automatic stay expired in June
2016 when the discharge was entered, and thus was not violated by the writ of possession dated several
months post-discharge.

Zadeh v. Waage (In re Zadeh), 772 Fed. Appx. 837, Case No. 18-10172 (11" Cir. June 6, 2019) (per
curiam) (William Pryor, Grant, and Anderson, JJ.).

Code § / Rule: Rule 8018(a) and district court’s sua sponte dismissal of appeal of bankruptcy court order
closing ch. 13 case

Held: The debtor-appellant abandoned his argument that the district court erred in dismissing his appeal
sua sponte by failing to address that argument in his brief.

History: 11" Circuit affirmed the District Court for the Middle District of Florida, which dismissed sua
sponte an appeal from the Bankruptcy Court for the Middle District of Florida.

Facts: The pro se debtor appealed the bankruptcy court’s order that closed his chapter 13 case and failed
to address the debtor’s claims that his creditors conspired to purchase his homestead. The district court
dismissed the appeal sua sponte based on the debtor’s failure to file a brief on appeal. The debtor then
appealed that dismissal to the Eleventh Circuit. The circuit court affirmed the dismissal. In the bankruptcy
context, the filing of a notice of appeal is jurisdictional but the filing of briefs is not a jurisdictional
prerequisite. Before dismissing an appeal for failure to file a brief, the district court should consider whether
the appellant has shown bad faith, negligence, or indifference. Brake v. Tavormina (In re Beverly Mfg.
Corp.), 778 F.2d 666, 667 (11™ Cir. 1985). Here, the appellant did not raise any issues in his brief related
to the dismissal of the appeal (and did not address whether the district court complied with Beverly Mfg.
Corp.’s mandate). The debtor thus abandoned any argument that the district court committed error in
dismissing his appeal. He addressed the merits of the bankruptcy issues, but failed to address the real issue
on appeal, which was the district court’s sua sponte dismissal for failure to file a brief.

The circuit court reached a similar conclusion in Liebman v. Ocwen Loan Servicing, LLC (In re Liebman),
772 Fed. Appx. 839, Case No. 18-10495 (11" Cir. June 7, 2019) (per curiam) (Wilson, William Pryor, and
Grant, JJ.). In the Liebman case, the pro se debtor also did not sufficiently brief the issues that mattered.
“To ‘brief” a claim, a party must ‘plainly and prominently’ raise it by, for example, devoting a discrete
section of her argument to that claim.” Id. at p. 3, quoting Sapuppo v. Allstate Floridian Ins. Co., 739 F.3d
678, 681 (11™ Cir. 2014). “A claim is abandoned if the appellant only makes passing references to it or
raises it in a perfunctory manner without supporting arguments or authority.” Id. And while pro se briefs
are read liberally, issues not briefed are abandoned. The single sentence reference to the issue in the debtor-
appellant’s briefs was not sufficient to preserve the issue on appeal.

Another pro se appellant-debtor failed to brief the issue on appeal, instead spending his entire brief on
extraneous matters, in Worrell v. Emigrant Mortgage Co. (In re Worrell), 772 Fed. Appx. 842, Case No.
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18-10255 (11" Cir. June 11, 2019) (per curiam) (Jordan, Newsom, and Fay, JJ.). In that case, the pro se
debtor appealed a bankruptcy court decision, affirmed by the district court, that neither the automatic stay
under § 362, nor a stay under the Servicemembers Civil Relief Act, was in effect when the mortgage
company conducted its foreclosure. The debtor’s brief on appeal only “comment[ed] in passing on the
district court’s conclusion that no stay was in effect. Pro se or not, this is plainly insufficient to preserve
his claims.” Id. at p. 3 (citing Sapuppo, 739 F.3d at 681).

Mohorne v. Beal Bank (In re Mohorne), 772 Fed. Appx. 846, Case No. 18-14776 (11" Cir. June 12, 2019)
(per curiam) (William Pryor, Rosenbaum, and Grant, JJ.).

Code § / Rule: § 350

Held: The “other cause” standard under § 350 incorporates the same standard as that employed under Rule
60(b) of the Fed. R. Civ. P (see Fed. R. Bankr. P. 9024) and the bankruptcy court did not err in finding that
standard was not met where the appellant raised only an unrelated argument that did not justify reopening
the case.

History: Eleventh Circuit affirmed the Bankruptcy Court for the Southern District of Florida, which had
also been affirmed by the District Court for the Southern District of Florida.

Facts: In 2001, the debtor executed a note and mortgage in favor of Beal Bank. The bank moved to
foreclose after default. The Florida state court entered a judgment of foreclosure and the bank was the
purchaser at the foreclosure sale. After the foreclosure sale, the debtor argued that the mortgage had covered
only one vacant lot and did not cover the second lot that contained the dwelling. The state court disagreed,
found that both were covered by the mortgage, and that ruling was affirmed on appeal. Later in 2005, the
debtor filed chapter 13. The bankruptcy court lifted the stay for the bank to complete what remained of the
foreclosure process, and refused to accept Mohorne’s partial mortgage theory that the state court had already
denied. The case proceeded to discharge in 2010 and was closed in 2013. In 2017, the debtor moved to
reopen his chapter 13 case and to stay the original foreclosure action. His argument was that in a prior
bankruptcy case (cases filed in 1999 and 2002), a bankruptcy court had accepted his “partial mortgage”
theory and so every subsequent court should have been bound by that determination. The bankruptcy court
denied the motion, finding no good cause to reopen and finding no jurisdiction to stay the state court. The
bankruptcy court denied reconsideration, the district court affirmed, and the circuit court also affirmed.

Under “§ 350(b), ‘the bankruptcy court retains broad discretion to reopen a closed case on a motion of the
debtor or another party in interest.”” Id. at *4 (quoting Rasbury v. I.R.S. (In re Rasbury), 24 F.3d 159, 168
(11" Cir. 1994)). “A bankruptcy case may be reopened to administer assets, to accord relief to the debtor,
or for ‘other cause.”” Id. (quoting § 350(b)). The “other cause” standard incorporates the same standard as
that employed under Rule 60(b) of the Fed. R. Civ. P (see Fed. R. Bankr. P. 9024). “Other cause” may
include “newly discovered evidence, fraud or misrepresentation, the judgment is void or has been
discharged or vacated, and ‘any other reason that justifies relief.”” Id. (quoting Fed. R. Civ. P. 60(b)). That
standard was not met here. The debtor’s argument involved prior rulings aimed at judgment liens of entirely
different creditors; the rulings did not involve the bank’s mortgage. Nothing he referenced justified
reopening the case.



Benkovitch v. Village of Key Biscayne, 778 Fed. Appx. 711, Case No. 18-11601 (11" Cir. June 20, 2019)
(per curiam) (Branch, Grant, and Julie Carnes, JJ.).

Code § / Rule: rights to reinstate full amount owing upon breach of stipulation and settlement

Held: Under Florida law, the non-breaching party has the option of treating the contract as void upon the
breach of the other party, and that was the city’s choice in this case.

History: Eleventh Circuit affirmed the District Court for the Southern District of Florida, which affirmed
the Bankruptcy Court for the Southern District of Florida.

Facts: The pro se chapter 7 debtor appealed the district court’s affirmance of bankruptcy court orders that
(1) denied the debtor’s motion to dismiss and granted an extension of time for the creditor to perfect service,
and (2) overruled the debtor’s objection to claim, denied the debtor’s motion to dismiss for failure to state
a claim, and granted the creditor’s motion for summary judgment. The debtor and her husband owned
property that had a years-long history of “life-safety issues” and despite repeated requests by the city,
repairs were never made and penalties accrued over years. When the debtor filed her chapter 11 case, she
and her husband owed the city civil penalties in excess of $5 million under a series of three magistrate
orders. The city objected to the chapter 11 plan, and the parties resolved the objection by stipulating that
all life-safety issues would be corrected within ten days and that the debtor would pay the city three
installments of $89,000.00 in exchange for vacating the penalty in excess of that amount and stopping
further accrual. The bankruptcy court confirmed the chapter 11 plan and acknowledged the stipulation.
Soon thereafter, the debtor defaulted to another creditor and her case converted to chapter 7. The city filed
an AP to determine the dischargeability of the $5 million in civil penalties, alleging that a year into the deal,
the debtor still had not abated the life-safety issues and had not made the stipulated payments. Due to that
material breach, the city argued the entire $5 million penalty was back in place. The debtor did not dispute
her default, but argued that because she no longer owned the property at issue, and because the magistrate
orders establishing the penalties were only in rem, the city had no claim against her personally. The
bankruptcy court disagreed and ruled that the magistrate orders established in personam “penalties and
fines” so that its claim would be allowed, and the district court on appeal agreed.

On appeal to the Eleventh Circuit, the debtor switched tracks and argued for the first time that it was the
stipulation in her chapter 11 phase that doomed the city’s claim, rather than the magistrate orders. She
argued that the stipulation released her from personal liability beyond the $89,000.00 total payments under
the stipulation, regardless of her breach. She alternatively argued that she did not breach the stipulation,
and she complained that the bankruptcy court had allowed the city “extra time to perfect service.” The
circuit court disagreed. “It is a well-established principle under Florida law that when one party materially
breaches a contract, the non-breaching party may ‘treat the breach as a discharge of his contract liability.””
Opinion p. 6 (quoting Benemerito & Flores, M.D.’s, P.A. v. Roche, 751 So. 2d 91, 93 (Fla. Dist. Ct. App.
1999)) (citation omitted). Under Florida law, the non-breaching party has the option of treating the contract
as void upon the breach of the other party, and that was the city’s choice in this case. The debtor had
admitted in her pleadings below that she had in fact breached the stipulation. She made no argument in her
brief about the magistrate orders providing only in rem rather than in personam liability and thus abandoned
that argument, although the circuit court pointed out that the argument was flawed in any event as the orders
did establish in personam liability.



Yerian v. Webber (In re Yerian), 927 F.3d 1223, Case No. 18-10944 (11™ Cir. June 26, 2019) (Marcus,
Hull, and Grant, JJ.) (opinion by Grant, J.).

Code § / Rule: § 522(b) and exemptions under Florida law (opt-out state)

Held: Under Florida law, when the debtor engaged in self-dealing in violation of his IRA’s governing
instrument, he lost his right to exempt that IRA even though the IRA was originally exempt as established;
the debtor’s subsequent violation of the terms of the IRA’s governing instrument forfeited his right to the
exemption under federal law, which meant he also lost his exemption under state law and thus also in the
bankruptcy.

History: Eleventh Circuit affirmed the District Court for the Middle District of Florida, which affirmed the
Bankruptcy Court for the Middle District of Florida.

Facts: The chapter 7 debtor had engaged in prepetition self-dealing transactions in violation of the
governing instrument of his self-directed IRA. The IRA’s main asset was an LLC. The debtor used that
LLC to title IRA-owned cars in his and his wife’s names and bought a condo in Puerto Rico with IRA
funds, which condo he then used for his own personal travel. Those acts constituted “prohibited
transactions” under the Internal Revenue Code (“IRC”) which meant his IRA was no longer tax exempt as
of January 2014. The debtor filed chapter 7 bankruptcy in February 2015 and argued in response to the
chapter 7 trustee’s objection to his exemption claim that he should nevertheless be allowed the exemption
under Florida law because the IRA was “originally established with proper documentation” despite his later
abuses. The bankruptcy court considered Florida law and disagreed. Under the IRC, the IRA had to be
operated under certain rules to maintain its tax-exempt status. The debtor did not dispute that the IRA lost
its tax-exempt status under the IRC when he engaged in self-dealing prohibited transactions. He tried to
argue that the IRA remained exempt from creditors regardless of the change in tax status. The circuit court
parsed the Florida statute at issue and agreed that the IRA was not maintained in accordance with its own
governing instrument (as opposed to not being maintained in accordance with the IRC, as the bankruptcy
and district courts had mistakenly framed the issue). Here, the prohibited transactions were prohibited by
the governing instrument (and also by the IRC). The decision rested on the plain text of the statute, and the
circuit court declined to “second-guess the mercy Florida chooses to show its debtors” because “Congress
has specifically authorized states to craft their own creditor exemptions—which may be as generous or as
austere as the state deems appropriate.” Opinion p. 15.

Harewood v. Miami-Dade County, 780 Fed. Appx. 748, Case No. 18-10842 (11™ Cir. July 3, 2019) (per
curiam) (Marcus, Rosenbaum, and Jill Pryor, JJ.).

Code § / Rule: judicial estoppel

Held: Judicial estoppel determination was not an abuse and the district court committed no error in finding
that the debtor “intend[ed] to make a mockery of the judicial system by attempting to shield potential assets
from bankruptcy proceedings, making inconsistent statements in th[e district] court and the bankruptcy
court, and ... feigning ignorance and attempting to lay blame on his bankruptcy counsel.”

History: Eleventh Circuit affirmed District Court for the Southern District of Florida.

Facts: In 2015, Harewood sued Alexander, an officer with the Miami-Dade Police Department, alleging
federal claims for excessive taser use during an incident in July 2013. Harewood was a debtor in two
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different chapter 13 cases, one filed in January 2013 (before the tasing incident) and one filed in 2014. In
the pre-tasing bankruptcy, Harewood amended his schedules after the tasing incident to disclose several
lawsuits against him, but failed to list the claim he held for the tasing incident. He also failed to list the
claim at all in his post-tasing chapter 13 case, either in his original or amended schedules. Alexander moved
to dismiss the suit on grounds that Harewood was judicially estopped from maintaining the damages suit in
light of his failure to disclose the cause of action as an asset in either of the two bankruptcies. Harewood
argued that his attorney in the bankruptcies advised him he did not need to schedule the claim against
Alexander because the plan was 100% to unsecured creditors. The district court granted summary judgment
in favor of Alexander on judicial estoppel grounds and dismissed the case. On appeal, the Eleventh Circuit
examined the judicial estoppel issue under the abuse of discretion standard (and fact findings for clear
error). The two-pronged analysis requires the court to assess “whether (1) the party took an inconsistent
position under oath in a separate proceeding, and (2) these inconsistent positions were calculated to make
a mockery of the judicial system.” Slater v. U.S. Steel Corp., 871 F.3d 1174, 1180 (11" Cir. 2017) (en
banc). Failure to schedule the cause of action as an asset (including the failure to amend the schedules in
the case that was pending when the claim arose) satisfies the first prong. Harewood did not dispute the first
prong was satisfied here.

The real issue was the second prong, and the factors that the district court could consider, including the
entire record and the plaintiff’s level of sophistication, whether the attorney knew about the claims, and
whether the plaintiff identified other lawsuits on the schedules. The district court is not required to accept
the plaintiff’s denial of intent as true and may infer intent from the entirety of the record. Here, the district
court found the debtor ran a real estate business doing more than just trivial maintenance on the properties,
that the debtor’s testimony was inconsistent regarding what he told his attorney about the claim and
regarding what his attorney told him, and that he clearly knew he had an ongoing obligation to amend
schedules (having done so in each case) but that he only added lawsuits in which he was a defendant, and
not a plaintiff, to his advantage. The district court found that he “intend[ed] to make a mockery of the
judicial system by attempting to shield potential assets from bankruptcy proceedings, making inconsistent
statements in th[e district] court and the bankruptcy court, and ... feigning ignorance and attempting to lay
blame on his bankruptcy counsel.” Opinion p. *4 (quoting district court opinion). The Eleventh Circuit
affirmed this determination.

Sims v. Wells Fargo Bank, N.A. (In re Sims), 781 Fed. Appx. 884, Case No. 18-13123 (11" Cir. July 16,
2019) (per curiam) (Martin, Rosenbaum, and Newsom, JJ.).

Code § / Rule: effect of mortgagee’s entering into a master pooling and servicing agreement

Held: The language of a master pooling and servicing agreement (“PSA”) did not make Wells Fargo a
guarantor of the debtor’s mortgage loan and the payments made by Wells Fargo to the trust under the PSA
did not impact Wells Fargo’s right to foreclose when the debtor defaulted in her payment obligations.

History: Eleventh Circuit affirmed the Bankruptcy Court for the Middle District of Florida, which had also
been affirmed by the District Court for the Middle District of Florida.

Facts: The debtor defaulted on her mortgage and Wells Fargo began foreclosure. The debtor alleged that
Wells Fargo had transferred the mortgage to a pass-through trust so it “could be securitized and sold to
investors.” Opinion p. *1. The alleged arrangement with the pass-through trust included a master pooling
and servicing agreement (“PSA”) that required Wells Fargo in its role as servicer to “advance all principal
and interest payments of the underlying mortgage to the trust.” Id. While the debtor admitted she did not
make her payments, her contention was that the PSA essentially made Wells Fargo a guarantor of her
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obligation, and that Wells Fargo’s payment into the trust (which held the mortgage) should be credited as
payments on her behalf so that there was no default under the mortgage. Wells Fargo apparently disputed
that it had entered into a pooling agreement with the debtor’s mortgage. The bankruptcy court ruled that
even if that were the case, the debtor failed to state a claim. The bankruptcy court granted Wells Fargo’s
motion to dismiss the debtor’s adversary proceeding against it, and the debtor appealed. The district court
and Eleventh Circuit affirmed the dismissal. The Eleventh Circuit interpreted the unambiguous language
of the PSA and the mortgage. The mortgage defined “default” as failure of the borrower to pay, and the fact
that the debtor failed to pay was undisputed. The language of the PSA did not make Wells Fargo a guarantor
and the advance payments made to the trust did not satisfy the debtor’s obligation to repay the mortgage
debt. In fact, the PSA not only had no language indicating that a borrower’s obligation under the note and
mortgage would be reduced by amounts paid to the trust by the servicer, but instead contained several terms
showing that was not the intent (including not listing mortgagors as parties or beneficiaries, providing for
no reduction of a borrower’s liability if a servicer advances funds, authorizing a servicer to enforce the
mortgage if the borrower defaults, and allowing reimbursement from the foreclosure proceeds for expenses
of servicers that are advanced to the trust related to foreclosure). The language of the documents did not
make Wells Fargo a guarantor of the debtor’s mortgage loan and the payments made by Wells Fargo to the
trust under the PSA did not impact Wells Fargo’s right to foreclose when the debtor defaulted in her
payment obligations.

Hines v. Regions Bank (In re Hines), 782 Fed. Appx. 853, Case No. 18-14799 (11™ Cir. July 29, 2019)
(per curiam) (Ed Carnes, C.J.; Jill Pryor and Anderson, JJ.).

Code § / Rule: service on a bank under Alabama R. Civ. P. 4 and Espinosa
Held: Actual notice does not excuse compliance with the procedural rules governing the service of process.
History: Eleventh Circuit affirmed District Court for the Northern District of Alabama (Haikala, Dist. J).

Facts: Postpetition, the debtor filed suit against Regions in state court alleging RESPA violations. Regions
removed the suit to federal court and moved to dismiss. The debtor then filed a motion for default judgment
against Regions, and supported that motion by showing service by certified mail to Regions at a P.O. Box
without listing an officer or individual, and without the return of a signed receipt (required by Ala. R. Civ.
P. 4(1)(2)(C)). The debtor also served an attorney who had begun the foreclosure for Regions. The district
court in the removed action found that the debtor’s failure to direct service to a named officer or agent, and
failure to have a signed receipt were service problems that justified denying the motion for default
judgment. The district court also found that the attorney who began foreclosure did not thereby become
Regions’ general agent for service of process. The RESPA claims were then dismissed as barred under an
exemption provision in RESPA. The debtor appealed the denial of his motion for default judgment, and the
Eleventh Circuit affirmed.

The circuit court applied Alabama law to examine the sufficiency of service before removal. Under
Alabama law, a corporation such as Regions may be served by serving an officer or agent and if certified
mail is used, a signed receipt must evidence the service. The debtor did not have good service, the circuit
court agreed. Further, the court rejected the debtor’s argument that he did not have to comply with
Alabama’s civil procedure rules so long as he gave Regions “adequate notice that did not violate its due
process rights” and relied upon United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260 (2010) in support
of that position. The Eleventh Circuit disagreed with that reading of Espinosa. In Espinosa, the Supreme
Court was addressing whether a creditor could set aside as void a final judgment under Rule 60(b)(4) and
found that the creditor could not do so where it had actual notice that it had been deprived of a right granted
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it by a procedural rule and nonetheless failed to timely appeal although it could have done so. Espinosa’s
rationale did not entitle the debtor to a default judgment just because Regions had actual notice of the
complaint and failed to file a timely answer. Instead, Espinosa stood for the more limited proposition that
the violation of the procedural rules was a deprivation of a right, which deprivation the creditor knew about
and could have addressed on direct appeal rather than waiting to attack the final judgment under Rule
60(b)(4). Actual notice does not excuse compliance with the procedural rules governing the service of
process, even in light of Espinosa, as the district court correctly concluded.

Henderson v. Franklin, 782 Fed. Appx. 866, Case No. 18-14739 (11™ Cir. July 31, 2019) (per curiam)
(William Pryor, Branch, and Grant, JJ.).

Code § / Rule: party in interest; judicial estoppel

Held: Plaintiff was judicially estopped from asserting claims because he failed to schedule them in his
original bankruptcy schedules as well as in his various amendments, even though he had scheduled other
claims of a similar nature when it benefited him, and he was sophisticated enough to realize that the claim
against his employer should have also been listed.

History: Eleventh Circuit affirmed District Court for the Northern District of Georgia.

Facts: Henderson filed a chapter 13 bankruptcy in March 2017 and failed to schedule any lawsuits or
claims that he had against third parties. In June 2017, he amended his schedules to list a potential injury
claim against MARTA. In September 2017, he moved to convert his case to chapter 7 and the same day,
filed the complaint at issue in this appeal. He again amended his schedules in January 2018 to add creditors,
and received his discharge later that same month. In the complaint filed in district court during the
bankruptcy case, Henderson sued USSA (his employer) alleging violations of the Fair Labor Standards Act
and also retaliatory firing. USSA filed a motion for summary judgment, asserting judicial estoppel and that
Henderson lacked standing because the bankruptcy trustee was the real party in interest and the only person
who could assert the claims. The district court granted the motion for summary judgment, finding that
Henderson was judicially estopped from asserting the claims because he failed to schedule them in his
original schedules as well as in his various amendments, even though he had scheduled the unliquidated
MARTA claim and was sophisticated enough to realize that the claim against his employer should have
also been listed. The district court also found that the bankruptcy trustee had exclusive standing to pursue
the claim. The district court then granted USSA’s motion for costs, and Henderson timely appealed the
rulings.

On appeal, the Eleventh Circuit reiterated that property of the estate under § 541(a)(1) includes “all legal
or equitable interest of the debtor in property as of the commencement of the case.” In a chapter 7 case,
the debtor’s prepetition assets are subject to liquidation in exchange for an immediate fresh start. Causes of
action that belong to the debtor when a case is filed become property of the bankruptcy estate, and in a
chapter 7 case, the trustee is the only party with standing to pursue a civil cause of action unless and until
the cause of action is abandoned under§ 544. When a cause of action is not scheduled, it is not administered
or abandoned upon closing of the case and remains vested in the bankruptcy estate. On the judicial estoppel
issue, the two-part test of Slater v. United States Steel Corp., 871 F.3d 1174, 1180 (11™ Cir. 2017) (en
banc) requires an examination of (1) whether the party against whom judicial estoppel is being asserted
took inconsistent positions under oath in distinct cases, and (2) whether that inconsistency was “calculated
to make a mockery of the judicial system.” Id. The first prong was satisfied here when Henderson omitted
the cause of action from his original and amended schedules. It was no abuse of discretion for the district
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court to find the second prong was satisfied under all the facts and circumstances of the case. Importantly,
the argument that Henderson relied on his attorney in failing to list the cause of action did not save him
from judicial estoppel—although the circuit court notes that it may have given him a claim against his
attorney for malpractice. The circuit court did not address the arguments that the claim had in fact been
abandoned by the trustee while the appeal was pending, declining to rule on that issue and deciding the
appeal on judicial estoppel grounds only. Finally, the circuit court also upheld the award of costs under
Fed. R. Civ. P. 54(d)(1), which creates a “strong presumption that the prevailing party will be awarded
costs” up to the limit imposed by 28 U.S.C. § 1920. Opinion p. 13 (quoting Mathews v. Crosby, 480 F.3d
1265, 1276 (11™ Cir. 2007)). The federal rules provide no time limit for filing a bill of costs, although the
local rules here required it be done within 30 days of judgment, which the defendant did in this case. Also,
a party who wins on summary judgment is a prevailing party and Rule 54 does not require a showing of
bad faith or frivolity before costs may be awarded.

Szanto v. Jurgens (In re Jurgens), 780 Fed. Appx. 839, Case No. 18-15151 (11" Cir. Aug. 6, 2019) (per
curiam) (Marcus, William Pryor, and Grant, JJ.).

Code § / Rule: res judicata

Held: Res judicata is satisfied where (1) the claims were resolved in a prior settlement agreement, which
the bankruptcy court had approved; (2) the claims were between the same parties; and (3) the claims
involved the same cause of action.

History: Eleventh Circuit affirmed the District Court for the Middle District of Florida and the Bankruptcy
Court for the Middle District of Florida.

Facts: In a prior bankruptcy case, the creditor (Szanto) mediated and entered into a settlement agreement
regarding his cause of action against the debtor. A final judgment and amended final judgment were then
entered in Szanto’s favor. In this subsequent case, Szanto again filed an adversary proceeding against the
debtor based on the same claims that had been settled in the prior action, and the bankruptcy court dismissed
the complaint as being barred by res judicata. Szanto appealed and argued that the settlement agreement
in the prior case should not bind him here. The district court affirmed, as did the Eleventh Circuit. “[A]
settlement agreement is sufficiently final for purposes of res judicata.” Opinion p.2 (citing /n re Martin,
490 F.3d 1272, 1276-77 (11™ Cir. 2007)). Additionally, here there was a final judgment issued in the prior
adversary proceeding in Szanto’s favor. Therefore, under In re Piper Aircraft Corp., 244 F.3d 1289, 1295
(11" Cir. 2001), the elements of res judicata were satisfied: (1) the claims were resolved in the settlement
agreement, which the bankruptcy court had approved; (2) the claims were between the same parties; and
(3) the claims involved the same cause of action. Finally, any errors in the district court’s order that affirmed
the bankruptcy court were harmless and did not affect substantial rights, so under the civil plain error rule,
any such errors were not prejudicial.

Creech v. Viruet (In re Creech), 782 Fed. Appx. 933, Case No. 18-12584 (11" Cir. Aug. 7, 2019) (per
curiam) (Tjoflat, Carnes, and Jordan, JJ.).

Code § / Rule: issue-preclusive effect of default judgment in state court (Illinois)

Held: Default judgment, entered as a discovery sanction under Illinois law, was entitled to issue-preclusive
effect in § 523(a)(19) action.



History: Eleventh Circuit affirmed the Bankruptcy Court for the Middle District of Florida, which was
also affirmed by the District Court for the Middle District of Florida.

Facts: The Viruets were Illinois residents who invested in a company owned by the Creeches, who were
residents of Florida. The Viruets sued the Creeches in Illinois state court alleging material
misrepresentations and the violation of both Illinois and Florida securities laws regarding the sale of
unregistered securities without a license, as well as common law fraud. The Creeches answered the
complaint, asserted affirmative defenses, and filed motions, but refused to respond to discovery requests
despite being ordered to do so. As a sanction, the state court entered default judgment against the Creeches
for over $980,000.00. The Creeches’ appeal was eventually dismissed for lack of prosecution. Thereafter,
the Illinois Secretary of State’s Securities Department commenced an administrative action against the
Creeches and their companies based on the same facts as the Viruets’ suit. The administrative action ended
with an order that barred the further sale of securities by the Creeches and fined Mr. Creech and the
companies $10,000 each. The Creeches filed bankruptcy after the default judgment, but before the entry
of the Illinois Secretary of State’s administrative order. The Viruets filed a § 523(a)(19) complaint, seeking
to have the state court default judgment in their favor declared nondischargeable, and arguing that issue
preclusion prevented the relitigation of the matter. The bankruptcy court, district court, and Eleventh Circuit
agreed with the Viruets.

“When asked to determine the preclusive effect of a judgment, we ‘refer to the preclusion law of the State
in which the judgment was rendered.”” Opinion at *2 (quoting Marrese v. Am. Acad. Of Orthopaedic
Surgeons, 470 U.S. 373, 380 (1985)); see also 28 U.S.C. § 1738 (2018). By contrast, the case of In re
Bush, 62 F.3d 1319 (11" Cir. 1995), which held that issue preclusion would apply only if the action had
been “substantially participated in” prior to the default judgment, was inapposite because Bush was decided
based upon the federal common law of issue preclusion and the judgment at issue had not been entered in
state court. Illinois state law treats a default judgment as a final judgment on the merits of the “ultimate
claim or demand presented in the complaint” and where, as here, the default judgment was entered not
based upon a failure to appear but rather as a sanction after appearing and defending the case but then
refusing to obey discovery obligations, the issue had been “actually litigated” despite the fact that the
judgment was styled as a “default judgment.” Opinion at *2-3. Finally, the debt at issue was for a violation
of securities laws as pled in the state-court complaint, and the debt was established by the state court’s
default judgment. Therefore, the two elements of § 523(a)(19) were satisfied and the debt was
nondischargeable.

Elam v. Bank of New York (In re Crawford), 780 Fed. Appx. 853, Case No. 18-13030 (11™ Cir. Aug. 19,
2019) (per curiam) (Branch, Grant, and Julie Carnes, JJ.).

Code § / Rule: § 330; bankruptcy court’s inherent authority to sanction and discipline attorneys

Held: Attorney’s payment to himself from client’s funds held in trust, without court approval, was a
misappropriation of the client’s funds and justified sanctions under the court’s inherent authority to
discipline attorneys practicing before it; but the bankruptcy court’s finding of a false misrepresentation was
not supported by record evidence and was clearly erroneous.

History: Eleventh Circuit vacated and remanded in part, affirmed in part the Bankruptcy Court for the

Southern District of Florida, which had been affirmed by the District Court for the Southern District of
Florida
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Facts: Elam was debtor’s counsel in this chapter 11 case, and requested approval of a $40,000 attorney
fee. Before the court ruled on the fee request, the debtor paid $34,000 to Elam’s trust account in what the
bankruptcy court found to be an attempt to show that money was available for creditors to encourage
confirmation, but which Elam was found to have misrepresented to the court as having been for attorney
fees. Without court approval, Elam spent the money for his personal use. The bankruptcy court ordered
Elam to pay the attorney fees of the creditor who discovered his misconduct by reviewing the monthly
operating reports, and also barred Elam from practicing in the bankruptcy court for one year. Those
sanctions were not appealed. The issue in the appeal was the bankruptcy court’s further sanctions, which
required him to return to the debtor the $34,000 along with the amount of interim fees he had been awarded
earlier in the case, which the bankruptcy court imposed for misappropriating a client’s funds and for making
false statements regarding the status and purpose of the $34,000. Elam argued that the $34,000 was for
attorney fees, contrary to the bankruptcy court’s findings, so that they were not misappropriated even
though he withdrew them from trust before he should have. Elam also argued that he was entitled to
attorney fees for the work he did in the case.

The Eleventh Circuit found that the bankruptcy court clearly erred in its finding that Elam made a false
representation by describing the $34,000 as being “for attorney fees.” The record established that Elam,
the creditor, and the debtor all believed the payment was, in fact, for attorney fees rather than in aid of
confirmation. The circuit court went so far as to state there was no record evidence supporting the
bankruptcy court’s finding. Because the sanctions were based in part on that erroneous finding, the
disgorgement of the prior interim fees awarded to Elam was vacated and remanded. The Eleventh Circuit
affirmed the bankruptcy court’s determination that Elam misappropriated his client’s funds when he paid
himself out of trust without court approval in violation of § 330 and affirmed the return of the $34,000
which was never “earned.” Those funds were not his until they were earned, and fees for a debtor-in-
possession’s counsel are not “earned” until a bankruptcy court approves them. Therefore, under its inherent
powers to sanction attorneys practicing before it, the bankruptcy court did not err in sanctioning Elam for
that misconduct. The circuit court also left it to the bankruptcy court to determine what compensation, if
any, Elam deserved for the work he performed in the case, pointing out that his conduct may require total
disgorgement, but that it was error to find that he made a false representation as to the nature of the $34,000
payment.

In re Gamboa, 778 Fed. Appx. 829, Case No. 18-14367 (11" Cir. Aug. 19, 2019) (per curiam) (Jordan,
Fay, and Hull, JJ.).

Code § / Rule: Florida’s Constitutional homestead exemption from forced sale (not to be confused with
Florida’s statutory provision regarding homestead exemption for tax purposes)

Held: Under Florida homestead exemption from forced sale,