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Engaged to Wait or
Waiting to be Engaged?

by J. Craig Oliver

One of the most frequently litigated issues underfederal Fair Labor Standards Act (“FLSA”") conter
the issue of when on-call time must be paid. Aulaiipn promulgated by the federal Department didra
provides that “an employee who is required to renuei call on the employer’s premises or so closeetio
that he cannot use the time effectively for his gwmposes is working while on call.” On the othand,

the regulation further states that “an employee shwt required to remain on the employer’s presisut

is merely required to leave word at his home ohvwadmpany officials where he may be reached is not
working while on call.”

On April 3, 2008, the United States Court of Apgefdr the Seventh Circuit examined this issue in a
collective action involving more than 1,000 empleyeof Commonwealth Edison, an energy utility
company. (Seeter P. Jonites, et al. v. Exelon Corporation, et al., Case No. 05 C 4234 (7th Cir. Apr. 3,
2008)). Commonwealth Edison (“Com Ed”) handled ayeacy needs for manpower by utilizing an
“automated roster call out system.” This systertified off-duty employees, through telephone cadls
numbers provided by the employees, when additioreadpower was needed due to emergencies. Although
employees were not required to respond to evehocaeport for work each time they were calleditaie
minimum standards were required. Specifically,eamployee who answered less than 50 percent of the
calls, or who reported for work less than 35 peradrthe time he was called, was subject to diso#pl
Repeated failure to meet these minimum levels creddlt in termination of employment.

Com Ed required employees to respond to calls widi minutes to advise Com Ed if they were accgptin
or declining the request to work. Employees whoeated the request had two hours to report to their
normal work stations, from which they would be digghed to the emergency site(s). Employees wdye on
paid if they reported to work. If they did so, yheceived pay from the time they left their wotit®ns to
travel to the emergency site until they returnedrfithe emergency site back to their work stations.

In examining cases involving on-call time, many teypose the issue as whether an employee is “exdgag
to wait,” and therefore entitled to be paid for call time, or “waiting to be engaged,” and therefanly
entitled to be paid if the employee actually idexhland reports to work. In this particular cake,Court of
Appeals affirmed the district court’s ruling th&ietemployees were not entitled to pay unless theyew
actually called in and reported to their work stati In the words of the Court:

Of course the requirement that one accept 35 peafeone’s call outs curtails a worker’s
freedom of action somewhat even if they are infesqubecause if he is only slightly above
the floor he will be jeopardizing his job if he & town for the weekend. But that does not
mean that he must stay in the house all weekerajust must stay within a two-hour radius
of his normal duty station (for that is the timeiballowed for getting there if he accepts the
call out). Is that such a hardship that it turisswaiting into working? We think not.

Two aspects of this care are particularly instuecti First, it is interesting to consider the sfiedactors
the Court examined to support its decision. Theskide the time Com Ed allowed employees to redpon
to calls (20 minutes) and to report for work aféecepting a call (two hours); the frequency withiakih
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callbacks occurred (for a few employees, as oftearece every five-and-half days; for others, noertban

once a month); and the flexibility employees hadaibto respond to calls or to refuse to reportvmrk if
called. If any or all of these factors had beeffetént, the result also may have been differefbr
example, if there were “zero tolerance” to refuseatcept requests for emergency assistance, and an
employee had only 20 minutes to report for worlerafeceiving a call, a better argument could haaenb
made that the employees’ freedom was so far ceddiiat they could not use their time effectivalytheir

OWnN purposes.

Second, it is instructive to note the Court’s staassumption about how this litigation arose. Adot to

the Court, what “bothered” the plaintiff-employegas that a reduction in force led Com Ed to insisia
higher response rate from on-call employees thaneitiously required. Specifically, for a time Cdfd

did not discipline on-call employees regardlesghefir response rate, and the average responsevaste
below 20 percent (sometimes below 10 percent). Thart suggested that the more stringent policy
applied by Com Ed following the reduction in forleel employees to complain and, ultimately, pursue
litigation.

The Seventh Circuit covers the states of lllindigliana, and Wisconsin. However, in support ofirthe
opinion the Seventh Circuit Court of Appeals citeith approval a 2006 case from the United StatesriCo
of Appeals for the Sixth Circuit, which includesnifessee. That cas&dair v. Charter County of Wayne,

452 F.3d 482 (6th Cir. 2006), involved a group fiicers employed by a county airport authority vwere
assigned to special units and required to wearrpagkile off duty. The officers, who regularly vked a
40-hour week, sought overtime compensation fotiglé spent carrying a pager. The Sixth Circuit €ou
of Appeals affirmed the district court’s judgmerisrdissing the officers’ claims, noting that, ovéet
course of three years, the officers were pageddszivone and 20 times; the pagers operated througieu
state, meaning the employees had great freedomaveltwhile wearing the pagers; and there was no
evidence the officers were ever subject to disoglior failing to respond to a page while off dufyhe
Court found that the pager requirement did not ‘tisg burdens on the employee[s] so onerous that they
prevent employees from effectively using their tifoe personal pursuits,” and thus that the timenspe
carrying a pager did not constitute hours workedfoposes of the FLSA.

As illustrated by the above cases, the issue othvenemployees must receive pay for time spentadinsc
highly fact-specific. It hinges on factors suchtlas amount of time an employee has to respondcalla
the frequency with which an employee is calledetinm to work; and the extent to which an employes
decline a particular request to return to work withfacing adverse employment consequences. The
ramifications of employer mistakes in this areasigmificant. Damages available under the FLSAuide
back pay for time that should have been considboeds worked (paid at an overtime rate if such &our
would cause an employee’s total number of hourskeaithat week to exceed 40); an additional equal
amount as liquidated damages; and payment of thplogee’'s attorneys’ fees (in addition to the
employer’'s own attorneys’ fees, of course). Gitlem fact-specific nature of the inquiry and theemtial
ramifications of mistakes, employers should make sbieir on-call policies are reviewed periodicdly
continued legal compliance.

Boult Cummings eNews is published solely for the interest of clients and friends of Boult, Cummings, Conners &
Berry, PLC and should in no way be relied upon or construed as legal advice. If you need specific information on
legal issues or want to address specific factual situations please seek the opinion of legal counsel.

Boult Cummings eNews is designed to update our clients on legal issues that may impact their business. If this
information is not relevant to your position, please forward to the appropriate person in your organization. If this
topic is not pertinent to your company, please provide topic suggestions as to the types of legal updates and topics
that are relevant to your business. Please email cbillingslea@boultcummings.com your feedback or suggestions.
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