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IRS Issues Guidance on Involuntary Terminations under the New
COBRA Premium Subsidy
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April 2, 2009

The Internal Revenue Service (IRS) has issued BI®@09-27 providing additional guidance in questod-
answer (Q&A) format on the new COBRA premium supsptovided for under the American Recovery and
Reinvestment Act of 2009 (ARRA). The Notice addessseveral issues regarding the subsidy. Incphat; it
provides answers regarding what constitutes anofimtary termination,” which is a key requiremewt fan
individual to be eligible for the subsidy. The daice is timely for employers that need to deteenaligibility,
particularly with the current downsizing in the somy. However, there are some questions left unaresl, and
employers need to be careful in how they proceed.

Background

ARRA provides for a 65% reduction in the premiurhestvise payable by assistance eligible individudie elect

COBRA continuation coverage. An assistance ekgibtividual is generally an individual who (i) asqualified

beneficiary as the result of an involuntary terrtima during the period from September 1, 2008, ulgio

December 31, 2009, (2) is eligible for COBRA counttion coverage at any time during that period, @)alects

the coverage. Group health plans must generalfy &rssistance eligible individuals who pay 35%haf premium

otherwise payable for COBRA continuation coveragéaving paid the full amount of the premium. Bayeneral

description of the ARRA provisions, see our arti@émulus Legislation Provides COBRAremium Assistance
for Employees and Mor®bligations for Employers

The employer (or, in certain cases, the multiemgidealth plan or insurer) is reimbursed for tHeeo65% of the
premium that is not paid by the assistance eligitdiévidual through a credit against its payrokda. For further
information about claiming the subsidy, see ouckes IRS Revises Form 941 for COBRSAIbsidyand IRS Issues
Additional Guidance o€OBRA PremiunfSubsidy

The premium reduction applies as of the first pkiod coverage beginning on or after February 1092@he date
of enactment of ARRA). An assistance eligible indial is eligible for the premium reduction for tp nine
months from the first month that the premium reucprovisions apply to the individual. The premiueduction
period ends if the individual becomes eligible tmverage under any other group health plan or fedivare
benefits. As a related matter, employers are reduio provide notices to qualified beneficiariegameling the

subsidy. These are discussed in our arfidd._ Issues Model NoticeRegarding COBRA PremiufReduction

Notice 2009-27

Notice 2009-27 provides an overview of the new C@BRemium subsidy along with 58 Q&As on the follmgi
topics: involuntary termination, assistance elgiimdividuals, calculation of premium reductiolmyverage eligible

for premium reduction, beginning of premium redaoctiperiod, end of premium reduction period, recagpiof
premium assistance, extended election period, patgmto insurers under COBRA, and comparable state
continuation coverage. One of the more vexing times about the new subsidy is what constitutegiaoluntary
termination, and the Notice provides 9 Q&As on toisic.



Involuntary Termination

The Notice provides than an involuntary terminativeans “a severance from employment due to thepardéent
exercise of the unilateral authority of the emploteterminate the employment, other than due ¢éoetmployee's
implicit or explicit request, where the employeeswailling and able to continue performing servite3he
determination of whether a termination is involuptavill be based on all the “facts and circumstanteFor
example, if a termination is designated as volyntaras a resignation, but the facts and circuncgtmindicate
that, absent the voluntary termination, the emplayeuld have terminated the employee's serviced,that the
employee had knowledge that he would be termindteddfermination is involuntary. This will ofterelan issue
when an employee is given the “option” of resignibgt the termination is in fact involuntary.

The Notice clarifies that a number of specific @seesult in an involuntary termination:

e A lay-off period, furlough, or other suspensionesfiployment that results in a loss of health cowerag
provided the reduction is to zero hours. Howetbhe notice does not specify how long the lay-off,
furlough, or suspension must be.

e Termination by the employer while the individualaigsent from work due to illness or disability haligh
mere absence from work due to illness or disabltigfore the employer has taken action to end the
individual's employment status is not an involuptaermination. Under various employment laws,
employers may be reluctant to terminate an indiiduho is off work due to illness or disability evé
doing so would make the individual eligible for thabsidy.

e Retirement, if the facts and circumstances indidht, absent retirement, the employer would have
terminated the employee's services, and the empldad knowledge that the employee would be
terminated.

e Termination for cause. However, if the terminatiohemployment is due to gross misconduct of the
employee, the termination is not a qualifying eyemd the employee and other family members losing
health coverage by reason of the employee's tetinmaf employment are not eligible for COBRA
continuation coverage. It is important to notewhwer, that “gross misconduct” is a fairly highrstard,
and employers should be careful in taking the pmsthat a termination is for gross misconduct.

e A resignation that results from a material changethie geographic location of employment for the
employee. The Notice does not indicate what chaage “material.”

e A termination elected by the employee in returndaeverance package where the employer indidaags t
after the offer period for the severance packagertain number of remaining employees in the eyg#s
group will be terminated.

e An employer’s failure to renew an employment cotttiithe employee was willing and able to renewtsu
contract or enter into a similar employment cortttgaon expiration.

e An employee-initiated termination if such termimaticonstitutes a termination for good reason dua to
material negative change in the employment relatigmby the employer. Neither good reason nor rizdte
are defined in the Notice.

The Notice indicates that the following events @b constitute an involuntary termination:

e Qualifying events other than an involuntary ternima such as divorce or a dependent child ceasifgta
dependent child.

e Death of an employee or absence from work duédrtess or disability.

e A reduction in hours unless the reduction in hasite zero. However, an employee's voluntary teation
in response to an employer-imposed reduction insimay be an involuntary termination if the redotin
hours is a material negative change in the employmelationship for the employee. Again, the Netic
does not indicate what changes would be “material.”

e A work stoppage as the result of a strike initidbgdemployees or their representatives, althoulyitikout
initiated by the employer is an involuntary ternioa.

Employers and others eligible for the premium siypsiill need to make determinations regarding weethn

involuntary termination has occurred. Howeverre¢haill be cases in which this is not clear. Tihepboyer must
be cautious in not claiming the subsidy credit lisezof the potential underpayment penalty. Ifahmployee is not
treated as an assistance eligible individual, heherwill have a right to appeal the determinatmthe Department



of Labor (DOL). Therefore, where the circumstanaesnot clear, the employer may be best servadking the
position that the termination was not involuntanddetting the employee appeal the decision foetemnination
by the DOL.

If you have any questions about the new COBRA mstiqplease contact B. David Joffe one of the other
Employee Benefits & Executive Compensation attosreyBradley Arant Boult Cummingd.P.

Charles M. Cain Il - Nashville
615.252.2330

ccain@babc.com

J.S. Christie, Jr. - Birmingham
205.521.8387
jchristie@babc.col

B. David Joffe - Nashville
615.252.2368
djoffe@babc.com

Gordon Earle Nichols - Nashville
615.252.2387
gnichols@babc.com

Martha L. Boyd - Nashville
615.252.2357
mboyd@babc.com

Andrew Elbon - Nashville
615.252.2378
aelbon@babc.com

Kevin J. Henderson - Birmingham
205.521.8346
khenderson@babc.com

Peter C. Sales - Nashville
615.252.2365
psales@babc.com

John M. Scannapieco - Nashville
615.252.2352
jscannapieco@babc.ct

Bradley Arant eNews is published solely for the interest of clients and friends of Bradley Arant Boult Cummings LLP and should in no
way be relied upon or construed as legal advice. The information contained herein is general in nature and based on authorities that are
subject to change. If you need specific information on legal issues or want to address specific factual situations please seek the opinion
of legal counsel.

No representation is made that the quality of the legal services to be performed is greater than the quality of legal services performed
by other lawyers. Contact: John B. Grenier, Esq., 1819 Fifth Avenue North, Birmingham, Alabama 35203.

© 2009 Bradley Arant Boult Cummings LLP. All rights reserved.

Alabama e District of Columbia e Mississippi ¢ North Carolina ¢ Tennessee
www.babc.com

This email was sent to . To ensure that you continue receiving our emails, please add us to your address book or safe list.
manage your preferences | opt out using TrueRemove®

Got this as a forward? Sign up to receive our future emails.

powered by .
emma &=



