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During a panel discussion at the fall 2008 meeting of the American Bar Association 
Section of Taxation, U.S. Tax Court Judge Mark V. Holmes stated that the country is 
entering a "golden age" for tax litigators. When the panel discussion turned to the issue 
of when taxpayers may ignore Internal Revenue Service (IRS) regulations or guidance, 
Judge Holmes suggested that tax practitioners not rely solely on that guidance during 
litigation. As a result of Judge Holmes' candid remarks, the authors began to contemplate 
when state taxpayers (and their advisors) should rely on regulations or other statements 
issued by state departments of revenue. As discussed below, taxpayers need not always 
rely on or consider themselves bound by those statements, which may be invalidated 
when they were not promulgated pursuant to the particular state's administrative 
procedure act ("APA").  

Comparison of Federal APA With State APAs 

After the U.S. Supreme Court's landmark decision in Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 1 a nontax case, federal courts have struggled to define 
precise limits on the Treasury Department's delegated rulemaking authority and the 
degree of deference accorded to Treasury regulations. 2 Nevertheless, the IRS has 
exercised quasi-legislative authority to promulgate intricate and far-reaching regulations, 
such as the 1996 "check-the-box" rules for classifying various business entities, 3 and the 
Subchapter K "anti-abuse" regulations. 4  



Such "legislation" by an administrative agency charged with tax law enforcement would 
be unthinkable under most state administrative procedure acts. As noted in the 
"Background & Issues Statement" to the draft 2008 Model State Administrative Procedure 
Act, state legislatures in recent years have increased oversight and created mechanisms 
and procedures to overrule agency action, thereby circumscribing both the adjudicatory 
and rulemaking authority of administrative agencies. 5 For example, Florida's APA now 
provides:  

"A grant of rulemaking authority is necessary but not sufficient to allow an agency to 
adopt a rule; a specific law to be implemented is also required. An agency may adopt 
only rules that implement or interpret the specific powers and duties granted by the 
enabling statute. No agency shall have authority to adopt a rule only because it is 
reasonably related to the purpose of the enabling legislation and is not arbitrary and 
capricious or is within the agency's class of powers and duties, nor shall an agency have 
the authority to implement statutory provisions setting forth general legislative intent or 
policy. Statutory language granting rulemaking authority or generally describing the 
powers and functions of an agency shall be construed to extend no further than 
implementing or interpreting the specific powers and duties conferred by the same 
statute." 6 

Thus, although the terminology is similar in both the state and federal systems, 7 the 
validity of state tax regulations will generally be decided on substantive principles that 
may differ significantly from their federal counterparts.  

Revenue Departments Are Subject to APA Provisions 

An APA applies only to state agencies. Therefore, in order for an APA to apply to a 
particular state governmental entity, that entity must be an "agency." Absent a statute—
and sometimes even with a statute—there is no general agreement as to precisely which 
governmental authorities are covered "agencies." For example, the current (adopted in 
1981) Model State Administrative Procedure Act (MSAPA) generally defines an agency as 
"a board, commission, department, officer, or other administrative unit of this State...." 8  

There is no disagreement that the IRS is an agency under the federal definition of an 
"agency." 9 Similarly, state departments of revenue generally qualify as agencies. 
Therefore, they usually are subject to the provisions of their respective state APAs. 10 
Once it is determined that a particular governmental entity is an agency covered by a 
state's APA, the next step is to determine whether that agency's policy statement or 
interpretation is a "rule" for purposes of the state's APA.  

Determining whether a revenue department position is a 
"rule." If an agency's policy statement or interpretation is a rule, it is subject to the 
promulgation requirements (discussed below) of the state's APA. Any rule that fails to 
meet the set requirements is likely invalid, thereby rendering any assessment issued in 
reliance on it likewise invalid. Note, however, that at least at the administrative level, a 
valid legislative rule conclusively settles the matter it addresses, though it is not immune 
from judicial review. 11  

In general, a rule is "the whole or a part of an agency statement of general applicability 
that implements, interprets, or prescribes (i) law or policy, or (ii) the organization, 
procedure, or practice requirements of an agency." 12 The key element of this definition is 
that the statement must have general applicability. For an agency statement to constitute 
a rule, it must impact a broad segment of the population to which it is addressed.  



In contrast, intra-agency memoranda or statements that concern only the internal 
management of an agency and do not affect the rights or procedures available to the 
public at-large likely do not fall within the definition of a rule. 13 In addition, letter rulings, 
attorney general opinions, or requests for rulings on a particular set of facts unique to a 
single taxpayer are not considered rules under most state APAs, because they lack 
general applicability to all taxpayers. 14  

The most obvious example of a rule is a revenue department's regulations promulgated 
pursuant to an enabling statute. Generally, these are the most important and familiar 
types of revenue department rules; having the "force and effect of law," they should 
always be "rooted in a grant of power by the [state legislature]." 15 In addition, a rule also 
includes "the amendment, repeal, or suspension of an existing rule." 16 Interestingly, 
under the MSAPA definition, as well as under similar state definitions, agency forms (e.g., 
tax return forms and instructions) are considered rules. Thus, if a department of revenue 
takes a position contrary to its own forms or instructions, it arguably is acting unlawfully 
by not following its own rules. 17  

A long-standing principle of administrative law holds that the definition of the term "rule" 
is to be interpreted broadly. 18 Indeed, rules are not limited solely to regulations and 
other more formal interpretive pronouncements from administrative agencies, but 
encompass any agency standard or policy (including informal interpretations of more 
formal rules and regulations) that has general applicability to the public. 19 Not all courts 
are as liberal in construing what constitutes a rule, however, and in some instances, 
courts have concluded that an agency statement is merely a guideline instead of a rule, 
thereby allowing the statement to escape the requirements of the state's APA. 20  

Rulemaking 

Although there are four methods by which an agency can make a rule, 21 this discussion 
focuses primarily on what is referred to as "informal rulemaking," since it is the most 
common method used by state revenue departments. In the absence of an express 
directive to the contrary in an agency's enabling legislation, informal rulemaking likely 
will apply. 22 Informal rulemaking generally requires an agency to adhere to an APA's 
public "notice and comment" procedures; some states, however, also impose other 
requirements (e.g., the issuance of an economic impact study). Thus, where a statute 
merely authorizes the department of revenue to issue regulations and those regulations 
will affect the legal rights of private parties, at a minimum the agency likely will be 
required to follow the notice-and-comment procedures.  

Notice of proposed rule adoption. Public notice requirements in rulemaking 
proceedings are essential to ensure that affected taxpayers have an opportunity to 
participate in the process. 23 Without adequate notice, taxpayers will not know of the 
existence of pending revenue department rules, which may affect them, and therefore, 
will be unable to voice their concerns or to submit useful data to the department of 
revenue contemplating such action. In that way, the notice requirement encourages 
information-gathering by the department of revenue and enables taxpayers to express 
their opposition to (or support for) a proposed rule.  

Under the MSAPA: "At least [30] days before the adoption of a rule an agency shall cause 
notice of its contemplated action to be published in the [administrative bulletin]. The 
notice of proposed rule adoption must include: (1) a short explanation of the purpose of 
the proposed rule; (2) the specific legal authority authorizing the proposed rule; (3) ... 
the text of the proposed rule; (4) where, when, and how persons may present their views 



on the proposed rule; and (5) where, when, and how persons may demand an oral 
proceeding on the proposed rule if the notice does not already provide for one." 24  

Timing of notice. Any bracketed text in the MSAPA is intended to be merely a 
suggestion. Hence, where the MSAPA (in §3-103(a), as quoted above), suggests that the 
public be given "At least [30] days" advance notice of a proposed rule adoption, states 
may select a suitable alternative. For instance, Alabama requires 35 days' advance 
written notice of a proposed rule change, whereas Florida's statute requires only 21 days. 
25 Therefore, it is important for taxpayers and practitioners alike to review their individual 
state's APA to determine its notice period and ensure that public comments are timely 
submitted.  

Publication of notice. MSAPA §3-103(a) also requires timely notice of a proposed rule 
to be published in the state's official medium for such notices, usually an administrative 
bulletin. Many state APAs contain a similar provision and require notice of proposed rule 
adoption to be published in an official state publication. 26 Furthermore, the MSAPA, as 
well as many states, impose an additional requirement: "Within [3] days after its 
publication in the [administrative bulletin], the agency shall cause a copy of the notice of 
proposed rule adoption to be mailed to each person who has made a timely request to 
the agency for a mailed copy of the notice." 27  

Failure by a state department of revenue to timely publish notice of a proposed rule can 
lead to the rule's invalidation by the courts. For instance, in Stiff v. Alabama Alcoholic 
Beverage Control Board, 28 the Alabama Supreme Court held that the state's Alcoholic 
Beverage Control (ABC) Board violated the Alabama Administrative Procedure Act by 
failing to establish a procedure by which the price of table wine is marked-up and by 
failing to publish that procedure in the Alabama Administrative Monthly "so that 
‘interested persons’ would have an opportunity to submit to the ABC Board comments or 
proposals about the procedure."  

Another example is a pending case in North Carolina, a taxpayer has requested leave to 
amend its complaint to include, inter alia, certain APA arguments, alleging that the North 
Carolina Department of Revenue has "used either ‘secret law,’ or no legal standards at 
all, to arbitrarily increase the taxes and penalties assessed against [the taxpayer]." 29 
Essentially, the taxpayer alleges that the North Carolina Department of Revenue failed to 
provide taxpayers with notice of what criteria it uses in determining whether affiliated 
corporations will be forced to file on a combined basis. 30 The motion to amend the 
taxpayer's complaint, which reads like a John Grisham novel, includes particularly 
damning quotes by Department of Revenue officials whereby they flatly refuse to provide 
such guidance to taxpayers or their representatives. 31 Ironically, the motion to amend 
the taxpayer's complaint includes a copy of an e-mail from one Department of Revenue 
official to another explaining his reluctance to issue guidance even to their own auditors: 
"[I]f we communicate ‘guidelines’ to our audit staff ... [the guidelines] will eventually fall 
into the hands of the dreaded Jung Hoard (also know [sic] as [taxpayers] and their 
representatives) and will be used against us." 32 Needless to say, it will certainly be 
interesting to see how this case progresses.  

Public participation. The underlying idea behind requiring an agency to give notice to 
the public is that interested members of the public should have a meaningful opportunity 
to contribute to the rulemaking process by submitting data and argument in order to 
ensure that those responsible for making the rule obtain all the information, facts, and 
probabilities necessary to make decisions that are both intelligent and fair. In addition, 
the opportunity for public comment allows an unrepresented or underrepresented 
minority to voice concerns that the agency may have failed to consider in drafting the 
rule. Under the MSAPA, for a period of "at least [30] days" after publication of a notice of 



the proposed adoption of a rule, an agency must allow persons to submit information and 
comment on the proposed rule. 33 Based on the authors' experience, most departments of 
revenue permit the information or comments to be submitted electronically or in writing.  

Time for rule adoption. Needless to say, the public's right to participate would 
be meaningless if the agency could adopt the rule before the period for public 
participation expired or if the agency was not required to consider adverse written and 
oral submissions on a proposed rule. Therefore, under the MSAPA, an agency must wait 
until the periods for making written or oral submissions on a proposed rule have expired 
before adopting the proposed rule. 34 Finally, the MSAPA imposes a 180-day time limit on 
the effectiveness of the published notice of proposed rulemaking, so that an agency must 
either adopt the proposed rule or terminate the rulemaking proceeding by publication of a 
notice to that effect. 35  

Regulatory analysis, including an economic impact statement, 
may be required. In addition to the notice-and-comment requirements discussed 
above, many states require that certain rules be accompanied by a regulatory analysis. 
Under the MSAPA, an agency must prepare a regulatory analysis of a proposed rule if, 
within a specified time period (typically 20 days), a written request for the analysis is 
filed in the office of the secretary of state by the governor, an agency, or 300 persons 
signing the request. 36 A regulatory analysis generally must contain: (1) a description of 
the classes of persons affected by the rule; (2) a description of the rule's probable 
impact, economic or otherwise; (3) an estimate of the probable costs and benefits of the 
rule as compared with the probable costs and benefits of inaction; and (4) a 
determination of whether there are less costly or less intrusive methods of achieving the 
rule's purpose.  

Often, state laws (or political exigencies) require that department of revenue rules be 
revenue neutral. Therefore, if the economic impact statement, often termed the "fiscal 
note," indicates that a rule will likely increase taxes, the rule may be subject to 
challenge.  

When Revenue Departments Fail to Follow Rulemaking 
Procedures 

Possible rulemaking violations may include adopting a rule that differs from the proposed 
rule; that enlarges, modifies, or contravenes a statute; or that is retroactive.  

Adopted rules that differ from the proposed rules. In general, an 
agency may not adopt a rule that is substantially different from the rule the agency 
proposed in the notice of proposed rule adoption, unless the version being adopted is a 
logical outgrowth of the rule proposed in the notice. 37 Essentially, the MSAPA creates a 
functional test that draws upon similar provisions in various states 38 and is designed to 
determine whether the proposed rule's publication gave the public fair notice that the 
result of the rulemaking proceeding might be the rule actually adopted by the agency. 
The following factors are to be considered in determining whether the adopted rule is 
"substantially different" from the proposed rule contained in the published notice: (1) the 
extent to which all persons affected by the adopted rule should have understood that the 
published proposed rule would affect their interests; (2) the extent to which the subject 
matter of the adopted rule or the issues determined by that rule are different from the 
subject matter or issues involved in the published proposed rule; and (3) the extent to 



which the effects of the adopted rule differ from the effects of the published proposed 
rule had it been adopted instead. 39  

Practitioners should pay careful attention when evaluating the text of an adopted rule to 
determine whether it is the logical outgrowth of the proposed rule. This concern is one of 
the most frequently litigated issues in administrative law. 40  

Rules that enlarge, modify, or contravene a statute. Another way in 
which a state revenue department can fail to follow administrative procedures is by 
issuing a rule that either expands the scope of a statute or directly contradicts the 
statute. Some states, like Florida, have statutes that define an "invalid exercise of 
delegated legislative authority" to include, inter alia, any rule that "enlarges, modifies, or 
contravenes the specific provisions of law implemented." 41 This, arguably, is the tool 
most frequently used by taxpayers to invalidate a revenue department's statement. 42  

For instance, in Agnew v. California State Board of Equalization, 43 the California Supreme 
Court invalidated the State Board of Equalization's policy requiring a taxpayer to pay both 
accrued interest on a tax assessment and the tax itself as a prerequisite to Board 
consideration of the taxpayer's claim for refund of sales and use taxes. The court found 
such an administrative policy to be inconsistent with the underlying statute, which stated 
simply that a refund action could be maintained "after payment of a tax," and there was 
no evidence that any definition of "tax" included "interest."  

In contrast to the pro-taxpayer holding in Agnew, the Georgia Court of Appeals, in 
Georgia Department of Revenue v. Georgia Chemistry Council, Inc., 44 took a view more 
lenient toward the state's Department of Revenue when considering a claim for an 
income tax credit. The Georgia court upheld a rule that engrafted onto a tax credit 
statute a requirement calling for three years of positive taxable income. Of course, 
statutes granting tax credits, in contrast to statutes imposing taxes, are typically 
construed against the taxpayer, and this likely affected the court's decision.  

Retroactive rules. From the standpoint of general notions of due process, 
administrative rules should govern only future conduct, not conduct occurring prior to the 
rule's adoption. According to the U.S. Supreme Court, a rule cannot be retroactive unless 
its authorizing statute explicitly empowers the agency to adopt a retroactive rule. 45 Some 
state APAs contain express prohibitions against retroactive rulemaking, at least in the 
absence of specific legislative authority. 46  

Taxpayers have had some success in invalidating assessments or receiving refunds when 
they could show that the department of revenue was attempting to retroactively apply a 
rule. For instance, in Motiva Enterprises, LLC v. Alabama Department of Revenue, 47 the 
taxpayer successfully demonstrated that the Alabama Department of Revenue was, in 
effect, attempting to retroactively apply a new rule. In this case, the Department, in 
response to the taxpayer's claim for a refund of wholesale oil license tax, sent a letter 
requiring the taxpayer to provide copies of motor fuel tax returns and sales records 
belonging to the distributors to whom the taxpayer sold the diesel fuel in question. 
Shortly after sending the letter, the Department promulgated Ala. Admin. Code r. 810-8-
1-.06, which adopted, almost verbatim, the recordkeeping/gathering requirements set 
forth in the letter. In granting the taxpayer's refund petition, the administrative law judge 
stated: "The Department concedes that the regulation was enacted after the fact and 
does not apply to the period in issue. It nonetheless is in substance attempting to make 
those recordkeeping requirements retroactive to the subject year. But even if the 
regulation had been in effect in the subject year, the requirement. . . would still be 
rejected.... The recordkeeping requirements ... are clearly unreasonable."  



Exempted Rulemaking 

As discussed above, the MSAPA, as well as most state APAs, generally requires that the 
issuance of rules be preceded by a notice-and-comment process. Certain interpretative 
statements and general statements of policy, however, are often exempted as "guidance 
documents." 48 For purposes of the 2006 draft revision of the MSAPA, a "guidance 
document" is "a record developed by an agency that informs the general public of an 
agency's current approach to, or opinion of, law, including, where appropriate, the 
agency's current practice, procedure, or method of action based upon that agency's 
current approach or opinion." 49 Many states recognize such documents under the label 
"general statements of policy" or "interpretative statements." 50  

General statement of policy. A "general statement of policy" explains how the 
agency intends to use its lawmaking power in the future but does not attempt to bind 
anyone immediately. In theory, these are exempt from the rulemaking procedures 
because they do not alter anyone's rights, but merely demonstrate an agency's 
intentions. Nevertheless, courts do not always take at face value an agency's 
representations as to its intentions. If the language of the statement, or the way in which 
the agency implements it, suggests that the agency will not give opposing parties a 
genuine opportunity to reopen the issue, the court may conclude that the agency is trying 
to give its statement the force and effect of law, which would make notice and comment 
essential. 51 In addition, courts may require an agency to go through the notice-and-
comment process when the agency intends to change a longstanding policy. 52  

Interpretive rules. An interpretive rule differs from a legislative rule because it is 
not intended to alter legal rights but, rather, merely to state the agency's view of what 
the existing law already requires (e.g., an opinion issued by a state attorney general). 
Again, these "interpretations" of the law are not generally subject to the APA notice-and-
comment requirements. Nevertheless, a court is more likely to conclude that the agency 
is trying to establish a new legal obligation, thereby making compliance with APA 
procedures necessary, if the rule expresses a position that does not seem directly rooted 
in the statutory language, particularly if the rule sharply departs from a previously 
accepted interpretation or effectively amends a prior legislative rule. 53  

Often, a revenue department will claim that it is relying on an "interpretative rule" in 
issuing an assessment, as a defense to a taxpayer's assertion that the department failed 
to follow the state APA's public notice-and-comment procedures. In Wisne v. Michigan 
Department of Treasury, 54 Michigan taxpayers moved to Florida, sold their business, and 
allocated the gain to Florida. Relying on a Department-issued Revenue Administrative 
Bulletin ("RAB"), 55 the Michigan Tax Tribunal affirmed the Department's imposition of a 
25% penalty for intentional disregard of the law. The RAB provided that the taxpayer 
bore the burden of establishing facts to negate a finding of intent if the taxpayer objected 
to a discretionary penalty. The Michigan Court of Appeals overturned the decision, 
however, concluding that the Tribunal incorrectly relied on the RAB to allocate the burden 
of proof to the taxpayer. The court concluded that the RAB was not a rule and therefore 
did not have the force and effect of law because it was not adopted under the APA; RABs 
are simply "bulletins that explain the current department interpretations of current state 
tax laws." 56 By shifting the burden of proof to the taxpayer, the RAB exceeded the 
boundaries of an interpretative rule because it had general applicability to all taxpayers.  

In contrast to department of revenue statements that affect taxpayers' legal burdens, 
departments of revenue are frequently given more latitude and greater judicial deference 



when issuing statements affecting procedural and ministerial matters such as 
maintenance of taxpayer records. 57  

Administrative Rules Review Committee 

The MSAPA provides that a state may allow for an "administrative rules review 
committee," 58 often the last chance to prevent a rule's adoption. Such a review 
committee should be bipartisan, generally consisting of members of the state legislature 
(both the House and the Senate, as applicable). 59 The committee will examine proposed 
agency rules and review existing rules on an ongoing basis to determine whether a rule is 
proper. If the committee determines that the rule is improper in any way, it may cause 
the agency to withdraw or amend the rule. 60  

Despite the existence of a model act, the actual review procedures for each state vary 
widely. 61 Often, legislative review committees consist of many individuals and it may be 
difficult for them to meet on short notice. This can pose additional problems in states like 
Alabama, where each rule adopted is effective 35 days after filing with the legislative 
review committee, unless the committee votes to disapprove it or proposes an 
amendment. 62 Consequently, practitioners are advised to regularly monitor state revenue 
department bulletins to make use of the notice-and-comment period, since relying on an 
administrative rules review committee not only to timely meet (with the requisite 
quorum) but also to vote to reject a rule, may be a risky proposition.  

Should Department of Revenue Rules Receive Deference 
in Tax Cases? 

Consider a tax imposition statute that follows the familiar pattern by providing: "A tax is 
hereby imposed on A, B, and C," with the statute defining terms "A," "B," and "C" 
generally. A particular transaction, "X," arguably could either come within or fall outside 
the definition of "B." That is, the definition of "B" is fairly susceptible to two different 
meanings as applied, and one cannot determine from the language of the statute 
whether the legislature intended transaction X to be taxable. Thus, the statutory 
definition of "B" is ambiguous as applied to the transaction in question. If the state taxing 
authorities, by rule, have defined "B" so as to include that transaction among the taxable 
transactions, would the rule be valid?  

In the absence of such a rule, a court confronted with this situation would likely follow 
the customary rule of strict construction of tax imposition statutes, and thus resolve the 
statutory ambiguity in favor of the taxpayer. 63 In contrast, with regard to regulatory 
statutes (as opposed to tax statutes), courts generally defer to administrative agency 
expertise. 64 Thus, an agency is free in rulemaking to adopt a reasonable construction of 
an ambiguous statute. In litigating taxability issues, tax agencies often will cite this rule 
in arguing that their statutory interpretation should be entitled to deference.  

Should tax statutes, however, be treated differently from regulatory statutes in this 
respect? In state constitutions, taxation is customarily entrusted exclusively to the 
legislature. One common constitutional formulation states: "No tax shall be levied except 
in pursuance of law." 65 Arguably, this constitutional structure underlies the rule of strict 
construction of tax statutes. As noted by one Florida court, "The Department of Revenue 
has no power to tax. That power is reposed solely in the legislature. A tax sought to be 
imposed without legislative authority is a nullity." 66 In the regulatory context, there is a 
logical basis for the rule of deference to agency expertise. Agency personnel, who 
regularly deal with technical matters such as air pollution, medical licensing, or insurance 



company capital requirements, may be uniquely equipped to fill in the gaps, and to 
resolve any ambiguities in legislative pronouncements. In the tax realm, an 
administrative agency may similarly possess technical expertise in procedural aspects of 
taxation, such as required taxpayer records, audit processes, application for dealer 
registration, etc. 67  

There is no reason to believe, however, that any administrative agency possesses unique 
expertise in determining whether the legislature intended a particular transaction or 
event to be within, or without, the boundaries of an ambiguous tax imposition statute. 
This suggests an arguable, if implicit, constitutional basis for the rule of strict 
construction of tax statutes in favor of the taxpayer. Few reported judicial decisions even 
suggest this analysis, and the authors are not aware of any reported case that articulates 
such analysis in addressing the validity of a regulation that purports to resolve an 
ambiguity in a tax statute.  

In Lowney v. Commissioner of Revenue, 68 a Massachusetts lodging tax applied to any 
"occupancy," which was defined as possession or the right to possession of premises "for 
a period of ninety consecutive calendar days or less." The issue was whether a hotel 
operator should collect any tax from guests who stayed longer than 90 days. An 
administrative regulation attempted to resolve this arguable statutory ambiguity by 
requiring the hotel operator to collect tax on up to the first 90 days of any occupancy, 
including those occupancies that exceeded 90 days. The Massachusetts appellate court 
applied the rule of strict construction in favor of taxpayers, and rejected the 
Commissioner's interpretation of the statute. The court distinguished between the 
procedural aspects of tax collection, for which deference would be due to the 
administrative interpretation, and the question of taxability, for which less deference 
applied. Nonetheless, the court's treatment of the issue did not suggest that a tax agency 
would be treated any differently from any other state agency: "The commissioner's 
interpretation in this instance, however, relates to more than implementation or 
administration of the statutory scheme. It is a determination of the underlying basis of 
taxability created by the Legislature, and we conclude that the commissioner's 
interpretation imputes added terms to [the statute's] plain language defining the activity 
that triggers a tax. In such a case, where a term in a statute is allegedly ambiguous, 
courts have found that an agency's interpretation of a statute is, at best, entitled to 
‘some deference,’ albeit not ‘the "great weight" given to a duly promulgated 
administrative regulation which lends specificity to a broad statutory scheme.’" (Internal 
citations omitted.)  

While Lowney arguably supports the notion that an administrative rule may not resolve a 
statutory ambiguity in favor of taxability, the Massachusetts court also premised its ruling 
on its finding that the statute was clear as applied to the facts and the Commissioner's 
interpretation was "strained."  

The opposite result was reached in Appalachian Power Co. v. State Tax Department of 
West Virginia, 69 where a statute provided that a tax on electricity applied to the "net 
generation available for sale." The question was whether power generated but lost to 
resistance in the transmission and distribution system (known as "line loss") was 
"available for sale." Logically, it would appear that the statute could be read either way. 
An administrative regulation, however, provided that in computing the tax, "[k]ilowatt 
hours of net generation available for sale ... shall not be reduced by ... line loss." The 
taxpayer argued that the regulation was invalid, in part because "it attempts to 
improperly exercise the authority of the Legislature." The West Virginia Supreme Court 
upheld the regulation, applying a Chevron 70 analysis and deferring to the state tax 
department's expertise in developing this "legislative" rule. According to the court: "Our 
power to review the Tax Commissioner's decisions on policy grounds is extremely limited. 



We are not at liberty to affirm or overturn the Commissioner's regulation or decision 
merely on the basis of our agreement or disagreement with his policy implications, even 
when important issues of taxation are at stake." (Emphasis added.)  

The West Virginia court acknowledged that the statute was ambiguous, but treated the 
state tax commissioner no differently from any other administrative official, noting that 
"if the statute is silent or ambiguous with respect to the specific issue, the question for 
the Court is whether the Tax Commissioner's answer is based on a permissible 
construction of the statute." 71 In view of the special rule requiring strict construction of 
tax statutes, we question whether administrative rules in such cases should be afforded 
any greater judicial deference than the taxing agency's statutory interpretation in the 
absence of any promulgated rule.  

Conclusion: Considerations When Facing a Potential APA 
Issue in a State Tax Case 

In this "golden age for tax litigators," taxpayers and practitioners alike should be on the 
lookout for potential APA violations in any dispute with a state department of revenue. 
Although a regulation or other department rule may not favor the taxpayer, the taxpayer 
nevertheless may be able to avoid an assessment where that regulation or rule was not 
properly promulgated. Therefore, when confronted with an assessment or an appeal in a 
tax case where an APA violation may be present, practitioners are faced with a number of 
considerations.  

When taxpayers face a potential APA issue, the following questions should be considered:  

(1) Has the department of revenue applied, or changed, its application of a long-
standing or otherwise consistent policy or interpretation of a statute?  
(2) Is the department of revenue's position a "rule" under the state's APA 
definition?  
(3) If the position is a rule, was it formally promulgated? Was it required to be 
promulgated?  
(4) Did the department of revenue follow all the necessary rulemaking procedures 
(i.e., notice and comment)?  
(5) If all the procedures were properly followed, does the adopted rule differ 
substantially from the proposed rule? Is it a logical outgrowth of the proposed 
rule?  
(6) Does the rule enlarge, modify, or contravene the enabling statute?  
(7) Is the rule vague or arbitrary or does it vest the department of revenue with 
near unlimited discretion?  
(8) Is the rule expressly retroactive? Is the department of revenue attempting to 
apply it retroactively?  
(9) Is there a specific legislative delegation of rulemaking authority? Is one 
required for this rule under the state's APA?  
(10) If there is a delegation statute, does it contain adequate standards?  
(11) Does the rule resolve an ambiguous tax imposition statute in the state's 
favor? Is this proper? [] 

 

 



Sidebar 

Practice Note: Looking for Potential APA Violations  

When should—or must—taxpayers and their advisors rely on regulations or other 
statements issued by state departments of revenue? As discussed in the accompanying 
article, they need not always rely on or consider themselves bound by such 
pronouncements, which may be invalidated when the pronouncement is not promulgated 
pursuant to the particular state's administrative procedure act ("APA").  

Taxpayers and practitioners alike should be on the lookout for potential APA violations in 
any dispute with a state department of revenue. When one is confronted with a potential 
APA issue, the following questions should be considered:  

(1) Has the department of revenue applied, or changed, its application of a long-
standing or otherwise consistent policy or interpretation of a statute?  
(2) Is the department of revenue's position a "rule" under the state's APA 
definition?  
(3) If the position is a rule, was it formally promulgated? Was it required to be 
promulgated?  
(4) Did the department of revenue follow all the necessary rulemaking procedures 
(i.e., notice and comment)?  
(5) If all the procedures were properly followed, does the adopted rule differ 
substantially from the proposed rule? Is it a logical outgrowth of the proposed 
rule?  
(6) Does the rule enlarge, modify, or contravene the enabling statute?  
(7) Is the rule vague or arbitrary or does it vest the department of revenue with 
near unlimited discretion?  
(8) Is the rule expressly retroactive? Is the department of revenue attempting to 
apply it retroactively?  
(9) Is there a specific legislative delegation of rulemaking authority? Is one 
required for this rule under the state's APA?  
(10) If there is a delegation statute, does it contain adequate standards?  
(11) Does the rule resolve an ambiguous tax imposition statute in the state's 
favor? Is this proper?  
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