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the value of that benefit in violation of the 
Anti-Cutback rule. (Citations omitted.)

Conclusion
In Battoni, the Third Circuit stated that “… it 

is no stretch for us to conclude that an amend-
ment to the Local 102 Welfare Plan constructively 
amended the Local 102 Pension Plan.” We would 
beg to differ. As far as we know, Battoni is a case 
of first impression as to whether an amendment to 
one ERISA plan can be a constructive amendment 
to an entirely separate ERISA plan. The Battoni 
court used language such as “forfeiting healthcare 
benefits” in reaching its holding and we can un-
derstand that the court felt the Local 102 trustees 
were being a little too cute in their rather inge-
nious attempt to prevent the election of lump 
sum payments under the pension plan by mak-
ing an amendment to the welfare plan. But the 
fact remains that the amendment was made to the 
welfare plan, not the pension plan, and welfare 
plans are not subject to the anti-cutback rule of 
ERISA section 204(g)(1). We don’t agree with the 
Third Circuit that a reading of the plain meaning 
of the statutory language of ERISA is “simplistic” 
or “robotic.” In addition, the Local 102 welfare 
plan contained a reservation of rights provision 
expressly allowing changes to the benefits under 
that plan and the provisions of the Local 102 pen-
sion plan making a lump sum distribution avail-
able to the plan participants who were formerly 
participants in the predecessor Local 675 pension 
plan remained in place at all times. We are con-
cerned that the Battoni court’s development of 
the concept that an amendment to a welfare plan 
can be a constructive amendment to a pension 
plan may be subject to far reaching expansion in 
future cases with perhaps unpredictable results.
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During a Claim 
Review, Are Disability 
Claimants Entitled 
to Rebutt Every 
Physician Retort?
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My Mama told my brother and me many times 
that it takes two to argue. But a rule can have 
an exception. In 2009, the Eighth Circuit and the 
Department of Labor (the “DOL”) each appear 
to have engaged in internecine warfare, as if com-
peting to be the exception to my Mama’s rule. 

When applying the DOL’s claim regulation, 
courts have disagreed on whether disability 
claimants are entitled under ERISA to rebut all 
physician reports that a claim fiduciary initially 
obtains during an administrative appeal. On this 
issue in 2009, the Eighth Circuit appears to argue 
with the Eighth Circuit and the DOL appears to 
argue with the DOL. Laying out the background 
and opposing positions requires some detail, yet 
provides insights for plan administrators and law-
yers faced with disability claim adjudications. 
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Background as to the Claim 
Regulation and Physician Reports

ERISA § 5031 requires plans to give plan par-
ticipants adequate notice of the specific reasons a 
claim is denied and a “reasonable opportunity for 
a full and fair review” by a fiduciary that decided 
the claim. The Secretary of Labor promulgated 
a detailed regulation that “sets forth minimum 
requirements for” plan claim procedures.2 Origi-
nally promulgated in 1977, the Department of 
Labor amended this claim regulation in 2000, es-
sentially restating it, with the amendments effec-
tive as to some claims as of January 1, 2002, and 
applicable to all claims filed after at least January 
1, 2003.3 

To comply with ERISA’s mandate of a full and 
fair review, the 2000 claim regulation requires 
disability benefits plans to “[p]rovide claimants 
the opportunity to provide written comments, 
documents, records, and other information relat-
ing to the claim for benefits … [and p]rovide for a 
review that takes into account all comments, doc-
uments, records, and other information submit-
ted by the claimant relating to the claim, without 
regard to whether such information was submit-
ted or considered in the initial benefit determina-
tion.”4 

In addition, plan claim procedures do not 
provide a “full and fair review” unless, during 
an appeal of an adverse benefit determination, 
they “[p]rovide that a claimant shall be provid-
ed, upon request and free of charge, reasonable 
access to, and copies of, all documents, records 
and other information relevant to the claimant’s 
claim for benefits.”5 “A document, record, or 
other information shall be considered ‘relevant’ 
to a claimant’s claim if such document, record or 
other information” either was “relied upon” or 
was “submitted, considered, or generated in the 
course of making the benefit determination … .”6 

For plans providing disability benefits, if an ini-
tial benefit determination required a health care 
professional to be consulted, the claim fiduciary in 
the denial notice must either explain the medical 
judgment or state that such an explanation will be 
provided free upon request.7 The medical expert 
consulted also must be identified.8 Other than the 

requirement 9 “that a claimant shall be provided, 
upon request and free of charge, reasonable ac-
cess to, and copies of, all [relevant] documents,” 
the 2000 claim regulation does not expressly re-
quire a claim fiduciary to furnish documents to 
the claimant before a decision on appeal.

If deciding an appeal requires medical judg-
ment, the claim fiduciary must consult with a new 
health care professional, who is independent of 
the one who was consulted in making the initial 
benefit determination.10 In an appeal denial no-
tice, the claim fiduciary must also either explain 
the medical judgment or state that such an expla-
nation will be provided free upon request.11 The 
plan administrator is also required, “as is appro-
priate,” to provide claimants with copies of docu-
ments describing any such medical judgments.12 

Typically, plans comply with the claim regula-
tion by furnishing claimants with copies of re-
ports from physicians (or whatever medical ex-
perts were consulted). These physician reports 
also are the means by which claim fiduciaries doc-
ument medical judgments in the administrative 
record. Normally, claim fiduciaries for disability 
plans obtain two reports or sets of reports from 
physicians: (1) during the initial determination 
and (2) during the claim appeal. Under the claim 
regulation, upon request, claimants are expressly 
entitled to these physician reports after an initial 
claim denial and after an appeal. 

Courts have divided on the question of whether 
the regulations require the plan to provide physi-
cian reports during the claim review process prior 
to the fiduciary’s final decision. This would allow 
claimants to respond to those reports before the 
final appeal decision is made. A subtle variation 
of the issue is whether, after requesting a copy, 
claimants are entitled to review the reports under 
consideration before the final appeal decision is 
made. 

The Eighth Circuit Says Claimants 
Are Entitled to Respond During  
an Appeal

In Abram v. Cargill, Inc.13, the Eighth Circuit 
held that, under the 1977 claim regulation, a 
claimant was entitled to a copy of a physician’s 
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report during an appeal.14 The Abram opinion 
did not indicate that the claimant requested the 
report before a final decision was made, suggest-
ing that claimants were always entitled to such 
reports.15 

In Abram, the plaintiff’s claim was initially de-
nied based on the report of a consulting physi-
cian, who examined the plaintiff and concluded 
the plaintiff could work.16 The plaintiff appealed 
the decision, submitting a treating physician’s 
report that opined she could not work.17 This 
treating physician’s report was sent to the same 
consulting physician (an independent consulting 
physician was not required until after the claim 
regulation was amended in 2000).18 The consult-
ing physician again concluded that the plaintiff 
could work.19 On the basis of the consulting phy-
sician’s second report, the plaintiff’s appeal was 
denied. The claim fiduciary supplied the plaintiff 
with a copy of the consulting physician’s second 
report with the appeal denial letter.20 

The Eighth Circuit held that the plaintiff was 
denied a full and fair review under ERISA. It con-
cluded that the claim fiduciary should have per-
mitted the plaintiff to respond to the consulting 
physician’s second report and remanded the case 
to the claim fiduciary for further consideration.21 
The court reasoned that “full and fair review” 
requires “knowing what evidence the decision-
maker relied upon, having an opportunity to ad-
dress the accuracy and reliability of that evidence, 
and having the decision-maker consider the evi-
dence presented by both parties prior to reaching 
and rendering his decision.”22 Because “ERISA 
and its accompanying regulations essentially 
call for a meaningful dialogue” between insurers 
and insureds, “[p]lan procedures cannot be ‘full 
and fair’ without providing for this communica-
tion.”23 “Without knowing what inconsistencies 
the plan was attempting to resolve or having ac-
cess to the report the Plan relied on, [the plaintiff] 
could not meaningfully participate in the appeals 
process.”24 

The Eighth Circuit suggested that the claim fi-
duciary’s failure to provide the plaintiff with the 
second physician’s report prior to reaching a fi-
nal determination, as the sort of “gamesmanship 
[that] is inconsistent with full and fair review.”25 

As the Eighth Circuit explained, “[t]here can 
hardly be a meaningful dialogue between the 
claimant and the Plan administrators if evidence 
is revealed only after a final decision. A claimant 
is caught off guard when new information used 
by the appeals committee emerges only with the 
final denial.”26 

One might question whether the Abram rule is 
the best means to address the Eight Circuit’s con-
cerns. The problem identified in Abram is that the 
claim fiduciary relied on “new information” and 
“new reasons for the claim denial” for the admin-
istrative appeal that were not part of the initial 
claim denial and as to which the claimant had no 
opportunity to respond, which the Eighth Cir-
cuit called “gamesmanship” and “sandbagging” 
that prevented “meaningful dialogue.” Abram 
requires claim fiduciaries to supply all disabil-
ity claimants physician reports initially obtained 
during an administrative appeal so the claimant 
has an opportunity to rebut every report. Yet, it 
would seem a rule requiring claim fiduciaries to 
give disability claimants physician reports ini-
tially obtained during an administrative appeal 
whenever such reports include new information, 
new reasons or new diagnosis would have ade-
quately and less woodenly addressed the problem 
in Abram. 

The Tenth Circuit Says Claimants 
Are not Entitled to Respond During 
an Appeal

In Metzger v. UNUM Life Ins. Co,27 the Tenth 
Circuit held that a claimant was not entitled to 
a copy of a physician’s report during an appeal, 
even after the claimant specifically requested 
to review and to respond to any new physician 
reports.28 The Tenth Circuit commented that 
it found Abram unpersuasive and also distin-
guished Abram on the ground that the claim in 
Abram arose under the 1977 claim regulation 
and the claim in Metzger arose under the 2000 
claim regulation.29 

The Tenth Circuit affirmed, holding that the 
plaintiff’s reading of the claim regulation “set[s] 
up an endless loop of opinions rendered” by con-
sulting physicians, “followed by rebuttal from 
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Plaintiff’s experts, followed by more opinions …, 
and so on.” 30The Tenth Circuit explained as fol-
lows: 

Permitting a claimant to receive and rebut 
medical opinion reports generated in the 
course of an administrative appeal – even 
when those reports contain no new fac-
tual information and deny benefits on the 
same basis as the initial decision – would 
set up an unnecessary cycle of submission, 
review, re-submission, and re-review. This 
would undoubtedly prolong the appeal 
process, which, under the regulations, 
should normally be completed within 45 
days. Moreover, such repeating cycles of 
review within a single appeal would un-
necessarily increase cost of appeals.31

To avoid “an endless loop of opinions,” the 
Tenth Circuit in Metzger ruled that, unless the 
claim fiduciary obtained a physician report with 
new information or reasoning, a claimant was not 
entitled to a copy of a physician’s report during 
an administrative appeal, even after the claimant 
specifically requested to review and to respond to 
any new physician reports. 

The Tenth Circuit’s concern about an “end-
less loop of opinions” strikes the author as over-
stated. Under the rule in Metzger, unless the 
new physician “reports contain no new factual 
information and deny benefits on the same ba-
sis as the initial decision,” the claimant is entitled 
to physician reports initially obtained during an 
administrative appeal, so the claimant can rebut 
such a report. Walking through possible scenarios 
helps one think about Metzger’s focus on avoid-
ing an “endless loop of opinions.” First, assume 
a claimant responds to the physician report from 
the initial denial. If that claimant response results 
in the claim fiduciary’s obtaining a new physician 
report that has new information, reasons or di-
agnosis, the claimant is entitled to that physician 
report and to respond. The claimant’s rebuttal 
then either changes the result or at least contin-
ues the “meaningful dialogue.” If, on the other 
hand, the claim fiduciary obtained an additional 
physician report on review that does not have 
new information, reasons or diagnosis, the claim-

ant can be given a copy of the physician report, 
but presumably would not have any additional 
response. Even in the rare circumstance in which 
the claimant had a new rebuttal to a physician re-
port that had no new information, reasons or di-
agnosis, the dialogue would be expected quickly 
to become no longer meaningful. In other words, 
unless the claim fiduciary obtains a physician re-
port that adds something new, the loop of opin-
ions should end. 

The Tenth Circuit also construed the Depart-
ment of Labor’s description of the 2000 amend-
ments of the claim regulation as providing for 
disclosure of physician reports in two phases: first 
after the initial denial and then after the denial of 
an administrative appeal.32 Accordingly, the Tenth 
Circuit concluded that “[s]o long as appeal-level 
reports analyze evidence already known to the 
claimant and contain no new factual information 
or novel diagnoses, this two-phase disclosure is 
consistent with ‘full and fair review.’”33 While the 
Tenth Circuit’s analysis of the 2000 claim regula-
tion makes sense, it does not really provide a basis 
for distinguishing Abram as much as it provides 
a basis for arguing that Abram was unpersuasive. 

The Eighth Circuit Flip-flops and 
Says Claimants are not Entitled

Arguably disagreeing with itself and flip-flop-
ping, in Midgett v. Washington Group Interna-
tional Long Term Disability Plan,34 the Eighth 
Circuit followed Metzger and distinguished 
Abram. In Midgett, the Eighth Circuit held that 
Abram was not binding due to the change in the 
law resulting from the 2000 amendments to the 
claim regulation, identifying three ways in which 
the currently applicable regulations differ from 
the 1977 regulations that governed the Abram 
decision.35 

First, the Eighth Circuit said, when Abram was 
decided, the regulations “failed to specify when a 
claimant was entitled to ‘review pertinent docu-
ments.’”36 By contrast, under the current regula-
tions, the Department of Labor substituted “rel-
evant” for “pertinent” and “set forth specific 
stages in the claims process at which a claimant 



ERISA Litigation Reporter  Volume 18   n   Issue 2

© 2010 Thomson ReuTeRs 21

is entitled to review the materials ‘relevant to his 
or her claim.’” 37

Second, current 29 C.F.R. § 2560.503-1(h)
(3)(iii), requires that “in deciding an appeal of 
any adverse benefit determination that is based 
in whole or in part on a medical judgment, … 
the appropriate named fiduciary shall consult 
with a health care professional.” 38According to 
the Eighth Circuit, “Conspicuously absent from 
§ 2560.503-1(h)(3)(iii) is any requirement that 
the claimant be given the opportunity to review 
and rebut the health care professional’s conclu-
sion.”39 

Third, the Eighth Circuit relied on the Depart-
ment of Labor’s explanation for the definition 
of “relevant” in 29 C.F.R. § 2560.503-1(m)(8). 
According to the Department of Labor, the 2000 
amendments clarified what to disclose to claim-
ants and provided “claimants with adequate ac-
cess to the information necessary to determine 
whether to pursue further appeal.” 65 Fed. Reg. 
70246, 70252 (emphasis added).” The Eighth 
Circuit, citing Metzger, commented that provid-
ing claimants with physician reports during an 
appeal would not help claimants decide whether 
to appeal.40 

The Eighth Circuit’s analysis of the 2000 claim 
regulations has its merits, but in the author’s view 
its distinguishing Abram based on Abram’s hav-
ing been based on the 1977 claim regulation is 
not persuasive. It’s hard to understand how the 
DOL’s substitution of the word “pertinent” for 
the word “relevant” became outcome determi-
native. How the other aspects of the 2000 claim 
regulation might lead to a different rule than the 
1977 claim regulation are also hard to see, since 
the 1977 claim regulation just was not as detailed 
and did not address the issues before the court. 

To sum up, the Tenth Circuit first in Metzger 
and the Eighth Circuit then in Midgett appear to 
have understood the DOL, with the 2000 claim 
regulation, as having said that the rule in Abram 
was wrong. Assuming this reading of the DOL’s 
2000 claim regulation is correct, the courts in 
Metzger and Midgett agree with the DOL and 
disagree with Abram by holding that claimants 
are not entitled to rebut a physician report initial-

ly obtained during an administrative appeal, un-
less it has new information, reasons or diagnosis. 

The DoL Says Claimants Are Entitled 
to Respond During an Appeal

If the Eighth Circuit performed a flip-flop from 
Abram to Midgett, the DOL urged the Eighth 
Circuit to flop-flip on rehearing in Midgett. The 
Department of Labor filed an amicus brief in 
Midgett supporting the plaintiff/appellant’s peti-
tion for rehearing (which was denied without a 
hearing).41 

The Secretary disagrees with the Eighth Cir-
cuit’s Midgett, particularly with what the Sec-
retary describes as Midgett’s holding that “this 
Court’s previous decision in Abram v. Cargill, 395 
F.3d 882, 886 (8th Cir. 2005), was no longer good 
law based on the panel’s view that the Secretary’s 
current claim regulation ‘changed the law’ and ef-
fectively reversed Abram.”42 The Secretary argues 
at length that Abram correctly stated the law, that 
the 2000 amendments to the claim regulation did 
not change the law, and that the claim regula-
tion requires claim fiduciaries to provide physi-
cian reports to claimants whenever requested, in-
cluding during an appeal.43 cf. Auer v. Robbins44 
(Secretary’s reasonable interpretation of her own 
regulation is entitled to significant deference).45 In 
other words, not only does the DOL indicate that 
the Eighth Circuit was correct in Abram, but also 
posits that the Eighth Circuit was wrong to argue 
with itself and reject Abram in Midgett. 

Contrary to the Tenth Circuit’s and the Eighth 
Circuit’s reading of the DOL’s 2000 claim regu-
lation, the Secretary asserts that her position 
is that all physician reports should be disclosed 
during an administrative appeal. One might try 
to harmonize Metzger and Abram by limiting 
Metzger to cases where the physician’s report for 
the appeal “contain no new factual information 
and deny benefits on the same basis as the ini-
tial decision.”46 Nonetheless, the Secretary rejects 
this reading, arguing that Abram was correctly 
decided and holds that “the claimant had been 
denied full and fair review when the [claim] fidu-
ciary failed to reveal [the consulting physician]’s 
report prior to the final denial of benefits, even 
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though the report merely reiterated” the consult-
ing physician’s “previous conclusion.” 47

In her amicus brief, the Secretary argues that 
the 2000 amendments to the claim regulation 
were intended to expand the scope of disclosure, 
not limit it, with the disclosure obligations ap-
plying during the entire claims period, not just at 
two phases.48 She emphasizes a claimant’s right to 
“reasonable access” to all evidence “upon request 
and free of charge.”49 Furthermore, she points out 
that, if a claimant is not allowed to make an argu-
ment during the administrative appeal, the claim-
ant may be foreclosed from making that argu-
ment on judicial review.50 

Despite the DOL’s amicus brief, the Eighth Cir-
cuit in Midgett denied the plaintiff’s petition for 
rehearing without any opinion. Based on how 
heavily the Midgett opinion relied on the Eighth 
Circuit’s understanding of the DOL’s regulato-
ry position, one might think the Eighth Circuit 
might have provided some explanation. On the 
other hand, if the Eighth Circuit was not going to 
go back to the rule in Abram, what could it say? 
It might not be politic for the Eighth Circuit to tell 
the DOL that the DOL took one position in the 
2000 claim regulation and with its amicus brief 
now was just unpersuasively arguing with itself.

Several Concluding Comments
Several concluding comments are offered in or-

der to put the courts’ and the DOL’s pronounce-
ments on this issue in perspective.

First, if one steps back, under what circum-
stances would the difference between the Abram 
rule and Metzger/Midgett rule make any differ-
ence? If a claim fiduciary obtains a physician 
report during an administrative appeal but the 
physician report does not have new information 
or reasoning,51 why would a claimant need the 
physician report or why would the claim fiducia-
ry not give the physician report to a claimant that 
requested it? Hopefully, parties could normally 
avoid litigating such issues. 

To illustrate this point, in Metzger, 52, the dis-
trict court before the appeal to the Tenth Circuit 
had remanded the disability claim to the claim 
fiduciary for a new administrative appeal be-

cause the plaintiff had not had an opportunity to 
respond to a physician report initially obtained 
during the first administrative appeal. During the 
new administrative appeal, the plaintiff requested 
to see any new physician reports before a final 
decision. The claim fiduciary did not comply with 
that request. The plaintiff filed a Motion to Show 
Cause based on that failure. The district court 
held that the physician report did not have any 
new information and that the plaintiff was not 
entitled to it.53 One might ask why the parties put 
so much effort into litigating an issue that was 
only procedural and not substantive, should not 
have helped the plaintiff on the merits, and could 
have been avoided by the claim fiduciary’s simply 
providing a copy of the physician report to the 
plaintiff. 

Second, under current case law, whether dis-
ability claimants are entitled to physician reports 
during an administrative appeal might depend on 
several considerations. It might depend on wheth-
er the physician report presents new information, 
new reasons, or new diagnoses. It might depend 
on whether the claimant requested an opportu-
nity to respond to the physician report before a 
final decision. Most likely, it might depend on 
what court makes the decision as to whether the 
claimant was entitled to the physician report. If 
advising a claim fiduciary, the best practice would 
seem to be for a claim fiduciary to give a claimant 
the physician report, even if the claimant does not 
request it, if it has new information or reasoning, 
and for a claim fiduciary to give the claimant the 
physician report if the claimant requests it, even 
if it does not have new information or reasoning. 

Third, for claim fiduciaries generally (not just 
for disability plans), this body of case law and 
regulatory guidance offers several lessons. One, 
just because information or reasons were not con-
sidered as part of an initial denial does not mean 
that the claim fiduciary cannot consider the infor-
mation or those reasons during an administrative 
appeal. Whether presented by a claimant or oth-
erwise coming to the attention of a claim fiducia-
ry, a claim fiduciary should consider all relevant 
information and reasoning during an administra-
tive appeal. Two, if a claim fiduciary considers 
new information or reasoning on appeal other 
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than what the claimant submitted and the claim 
is to be denied, the claim fiduciary should make 
sure the claimant has an opportunity to rebut the 
new information or reasons before the claim fidu-
ciary makes a final decision. Otherwise, a court 
might find that the claim procedure was not the 
required full and fair review and that the claim 
fiduciary engaged in gamesmanship and sand-
bagging, preventing meaningful dialogue. Three, 
even claim fiduciaries who do their best may want 
to recognize that courts are unpredictable, with 
courts even at times arguing with themselves. 
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We’re not sure exactly which of our major 
character flaws accounts for our fascination with 
Dobbs v. Anthem Blue Cross and Blue Shield.1 
The underlying subject of the case—a statutory 
amendment to articulate the circumstances un-
der which plans maintained by Indian tribes are 
covered by ERISA—is not one that has had, or is 
likely to have, much impact on our practices. The 
case presents a common ERISA preemption issue, 
but it’s one that we, like the Tenth Circuit, view as 
relatively easy to resolve.

What really hooked us on the case was the fact 
that it produced an opinion and dissent, both ar-
gued in detail and mostly diametrically opposed. 
We’re less interested in which opinion is right in its 
analysis—although we will express views—than 
with the intricacy of the issues presented by what 
seems such a simple claim. Much of that intricacy 
results from the majority’s dogged insistence on 
treating the main substantive question as having 
been resolved in an earlier appeal in the same case 
and thus as binding on the current panel. If you 
get that far into our recounting of the decision, 
you’ll see what we mean, but this twist forces a 


