
IRS Issues New Forms Regarding Stock 
Transfers
The Internal Revenue Service (“IRS”) has recently issued Form 3921, “Exercise of an Incentive 
Stock Option Under Section 422(b),” and Form 3922, “Transfer of Stock Acquired Through An 
Employee Stock Purchase Plan Under Section 423(c).”  These forms provide for the disclosure 
of information required by the 2006 Tax Relief and Health Care Act (“Act”) regarding transfers 
of stock pursuant to the exercise of an incentive stock option (“ISO”) or an employee stock 
purchase plan (“ESPP”). The forms are effective and required for stock transfers occurring 
after 2009. 

Background
The Act amended the information reporting requirements in Internal Revenue Code (“Code”) 
Section 6039.  Prior to the amendment, Code 6039 generally required corporations to provide 
a written statement to each employee regarding the corporation’s transfer of stock pursuant 
to the exercise of an ISO and under an ESPP on or before January 31 of the year following 
the year for which the statement is required. Under the Act, corporations are required to file 
an information return with the IRS in addition to providing employees with the information 
statement.  

In Notice 2008-8, the IRS waived the obligation to file an information return for stock transfers 
in 2007, although corporations were still required to furnish the information to employees.  
In July of 2008, the IRS issued proposed regulations and waived the requirement to file with 
the IRS for transfers during the 2007 and 2008. In November of 2009, the IRS issued final 
regulations that further postponed the required reporting to the IRS until 2010. 

New Forms
For ISOs, Form 3921 must be filed with the IRS by every corporation which in any calendar 
year transfers to an employee a share of stock pursuant to that employee’s exercise of an ISO 
for that calendar year and for each transfer made during that year.  However, Form 3921 is not 
required for the exercise of an ISO for the first transfer of legal title of a share of stock by an 
employee who is a nonresident alien and to whom the corporation is not required to provide 
a Form W-2, Wage and Tax Statement, for any calendar year within the time period beginning 
with the first day of the calendar year in which the option was granted to the employee and 
ending on the last day of the calendar year in which the employee exercised the ISO. 

For ESPPs, Form 3922 must be filed with the IRS by every corporation which in any calendar 
year records, or has by its agent recorded, a transfer of the legal title of a share of stock 
acquired by the employee pursuant to the employee’s exercise of an option granted under 
an ESPP (where the exercise price is less than 100% of the value of the stock on the date of 
grant, or is not fixed or determinable on the date of grant) for that calendar year and for each 
transfer made during that year. For ESPPs, a return is required only for the first transfer of legal 
title of the shares by the employee, including the first transfer of legal title to a recognized 
broker or financial institution. If a contractual agreement exists or is entered into with a 
recognized broker or financial institution under which shares acquired upon exercise of 
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the option will be immediately deposited into a brokerage 
account established on behalf of the employee, then the 
deposit of shares by the employee into the brokerage 
account following the exercise of the option is the first 
transfer of legal title of the shares acquired by the employee, 
and the corporation is only required to file a return relating 
to that transfer of legal title. Shares of stock transferred as 
a result of the exercise of an option described above must 
be identified by a special serial number or color for accurate 
reporting of the transfer of legal title.  Form 3922 is also not 
required for the first transfer of legal title of a share of stock 
by an employee who is a nonresident alien and to whom the 

corporation is not required to provide a Form W-2, Wage and 
Tax Statement, for any calendar year within the time period 
beginning with the first day of the calendar year in which 
the option was granted to the employee and ending on the 
last day of the calendar year in which the employee first 
transferred legal title to shares acquired under the option. 

If you have any questions about the new requirements, 
please contact David Joffe or one of the other attorneys in 
the Employee Benefits & Executive Compensation Group at 
Bradley Arant Boult Cummings LLP.
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Bradley Arant Boult Cummings LLP has received the fourth 
highest number of top-tier rankings in the country in the 
inaugural U.S. News & World Report – Best Lawyers list of top 
U.S. law firms.   As it has done for many years for hospitals and 
colleges, this year U.S. News, working with the attorney ranking 
company Best Lawyers in America, ranked U.S. law firms based 
on a number of criteria, including client satisfaction.   
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