Benefits Alert

Department of Labor Releases
Final Rule on Investment Advice

The Department of Labor Employee Benefits Security Administration has released a final
rule on requirements for providing investment advice to retirement plan participants.
The final rule goes into effect on December 27, 2011. Sponsors of retirement plans that
allow investment advisers to provide investment advice to plan participants need to be
aware of this rule.

Background

The final rule implements a statutory prohibited transaction exemption under Sections
408(b)(14) and 408(g) of the Employee Retirement Income Security Act of 1974 (“ERISA”)
as well as related Sections 4975(d)(17) and 4975(f)(8) of the Internal Revenue Code
(the”Code”). The exemption was added by the Pension Protection Act of 2006. The DOL
initially proposed an investment advice rule in 2008 and finalized such rule in January
2009. However, the DOL withdrew the earlier final rule in November 2009. In March
2010, the DOL published a new proposed rule, which has now been finalized.

Prohibited Transaction Exemption

Generally, a fiduciary includes a person who renders investment advice for a fee or other
compensation. The prohibited transaction provisions of ERISA and the Code prohibit
a fiduciary from dealing with the assets of a plan in his own interest or account and
from receiving consideration for his own account from a party dealing with the plan
in a transaction involving plan assets. These requirements have been interpreted as
prohibiting a fiduciary from using the authority, control or responsibility that makes it a
fiduciary to cause itself, or a party in which it has an interest, to receive additional fees.
As a result, in the absence of an exemption, an investment adviser to a retirement plan is
prohibited from rendering investment advice to plan participants that would result in the
payment of additional advisory and other fees to the investment adviser or its affiliates.

To be eligible for the exemption, the investment advice must be provided by a “fiduciary
adviser”under an“eligible investment advice arrangement.” An eligible investment advice
arrangement is one that utilizes either a “level-fee” (i.e., an arrangement under which
the fees do not vary based on investments selected by the participant) or a “computer
model” The computer model must be certified as unbiased and as applying generally
accepted investment theories by an “eligible investment expert” The final rule provides
detailed guidance to fiduciary advisers on compliance with these conditions. The rule
also informs fiduciary advisers as to how to comply with other conditions and safeguards
in the statutory exemption, including:

« Requiring that a plan fiduciary (independent of the fiduciary adviser
or its affiliates) authorize the advice arrangement.

« Establishing an annual audit of both computer model and level-fee
advice arrangements, including the requirement that the auditor be
independent from the fiduciary adviser.
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+ Imposing record keeping requirements for fiduciary advisers relying on the exemption.

+ Requiring that computer models be certified in advance as unbiased and meeting the exemption’s
requirements through the use of an independent expert.

+ Establishing qualifications and a selection process for the investment expert who must perform the
computer model certification.

«  Clarifying that the level-fee requirement does not permit fiduciary advisers (including their employees)
to receive compensation from any party (including affiliates) that vary on the basis of the investments
participants select.

«  Requiring disclosures by fiduciary advisers to plan participants as well as to the authorizing fiduciary.

The final rule also includes a form Fiduciary Adviser Disclosure.

Requirements for the Authorizing Fiduciary

The authorizing fiduciary, which could be the employer or a committee or other persons designated by the employer to
act with respect to plan administration, must decide whether to allow fiduciary advisers to provide investment advice
to participants. If the authorizing fiduciary decides to do so, it must authorize the arrangement and review the basis on
which the investment advice is being provided. The authorizing fiduciary will need to obtain the required disclosure
from the fiduciary adviser. It will need to obtain and review the annual audit provided by the fiduciary adviser. It will
also want to make sure that the fiduciary adviser is providing the required disclosure to participants.

If you have any questions about the new rule, please contact David Joffe or one of the other attorneys in the Employee
Benefits & Executive Compensation Group at Bradley Arant Boult Cummings LLP.
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