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Contractual Modifications
For a Changing Marketplace

hough the construc-
tion industry has irrevoca-
bly changed during the past
four years—with tighter proj-
ect financing standards, owners
struggling to stay solvent and
subcontractors defaulting in
record numbers—
many firms continue
to cling to outdated
business practices
and contractual pro-
visions. In addition
to seriously altering
their bidding prac-
tices, staffing deci-
sions, and even the
means and methods
by which they per-
form work, com-
panies can protect
themselves with rela-
tively minor contractual
revisions that redistribute
the risk of nonpayment
or nonperformance more
equally among contracting
parties.

CONTRACTORS’ RIGHT TO
VERIFY FINANCING
Lender involvement in
construction projects has
skyrocketed as investors seek to minimize
their risks. As a result, lenders often are
included in the construction contract as a
third party. To account for lender activi-
ties, contractors should consider adding
an express provision to their contracts
that gives them the right to confirm
sufficient financing exists at certain stages
of the work.

For example, a contract that allows the
contractor to confirm available funds for
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owner-issued change orders increases the
contractor’s chances of timely payment for
the work. Furthermore, projects scheduled
to be built incrementally may benefit from
a provision that allows the contractor to
verify continued financing between phases.

BIMONTHLY PAYMENT APPLICATIONS

Contractors that shorten their payment
periods are less likely to have significant
exposure in the event of owner or lender
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default. The traditional payment model
requires payment applications every
30 days; a contrac-
tor that shortens
this period to every
15 days can assess
potential defaults
il B earlier and faces less
exposure in terms
of unpaid labor and
materials costs.
Although pre-
paring payment
applications twice
as often presents an
increased admin-
\ . istrative burden,
| the benefit of sig-
nificantly reduced
risk may be worth
the effort. This is
- especially true on
projects with a
highly condensed
schedule, which
can result in overhead and
general conditions savings to
the owner, but also requires
the contractor to assume
additional risk associated
with the increased volume of
labor and materials between
payment applications. A con-
tractual provision reserving the contrac-
tor’s right to bill every two weeks can be
highly advantageous in this marketplace.

SHORTENED NOTICE AND

PAYMENT CYCLES

Traditional construction contracts require a
contractor to submit a payment application
for the previous month, wait 30 days for
payment, provide 14 (or more) days notice
of nonpayment, and then provide notice
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of default or termination. This outdated
model can be found in virtually every stan-
dard form contract despite the fact it obli-
gates a contractor to continue work without
payment for 60 to 90 days at a minimum.

The remedy is relatively easy: Amend The reality of a slow
the contractual provisions to shorten these
notice and payment periods. If a contractor
moves to bimonthly payment applications,
it’s reasonable to shorten the time required
for payment to a 15-day period and the
notice for nonpayment to a seven-day
period. These relatively minor revisions
allow a contractor to shorten the time
frame for stopping work after nonpayment
and decrease its exposure in the event of
owner default.

SUBCONTRACTOR DISCLOSURES

Diligent and responsible contractors often
are forced into double payment situations
by subcontractors or suppliers without a

What | know: direct contract with the general contrac-
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tractual provision in subcontracts requir-
ing the subcontractor to disclose all of its
lower-tier subcontractors and suppliers.
Contractors can then use this provision to
ensure the subcontractor has paid each of
its lower-tier subcontractors and suppliers
out of each payment draw.

Many contractors also require subcon-
tractors to submit lien waivers from each
lower-tier subcontractor or supplier with
each payment application. This gives the
contractor the right to demand evidence of
payment from the subcontractor, and adds
reassurance by knowing which lower-tier
subcontractors and suppliers are working
on the project to confirm payment and
prevent claims.

As the construction industry leaves the
chaos of the past four years behind, the
harsh lessons imparted by the recession
and the reality of a slow economic recov-
1 ; ery should compel savvy contractors to
BEST ol contractually protect themselves and their
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