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conditioned on government contractor’s proof of
reasonable interpretation of contract
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The U.S. Court of Appeals for the Federal Circuit, in U.S. Army
Corps of Engineers v. John C. Grimberg Co., Inc., recently reversed
an Armed Services Board of Contract Appeals (ASBCA) decision
that a federal contractor was entitled to an equitable adjustment
on a differing site conditions claim.

The Federal Circuit held that the contractor, in developing its
proposal, did notdemonstrate thatitsinterpretation of government
subsurface data was reasonable — a condition precedent to
entitlement for an equitable adjustment.

Even though the ASBCA agreed that the subsurface conditions
actually encountered far exceeded what a reasonable interpretation
of the subsurface data would have allowed for, as discussed below,
the Federal Circuit determined such a finding could not cure the
contractor’s initial deficient interpretation or justify an equitable
adjustment.

THE FACTS

In 2009, the U.S. Army Corps of Engineers issued a solicitation
for the design and construction of a biolab facility on an existing
biodefense campus in Maryland. The solicitation called for the use
of rock socket, drilled foundations.

The bid documents included a geotechnical report that disclosed
46 test borings, only two of which were located within the footprint
of the new biolab building. Those two test borings showed clean
rock in the subsurface with no intervening incompetent rock.

However, the geotechnical report advised contractors not
to assume that rock on the site would be free of voids given
information available from the other borings taken elsewhere on
the existing campus site.

The contractor, John C. Grimberg Co., Inc., relied on the two test
borings within the building footprint to bid the project and assumed
that excavation of incompetent rock would not be required.

Once work began, however, the contractor encountered substantial
incompetent rock and notified the Corps that, in its view, the
additional rock drilling constituted a differing site condition.
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At the end of the project, the contractor sought an equitable
adjustment for an additional 683 feet of drilling through
incompetent rock, which the Corps denied. The contractor
appealed this decision to the ASBCA.

The ASBCA concluded the contractor did encounter a differing site
condition based on the quantities of rock greatly exceeding the
quantity reasonably foreseeable.

Specifically, the ASBCA found that, although it was unreasonable
for the contractor to rely on just the two borings within the building
footprint to quote the project, the contractor’s approach was less
unreasonable than the Corps’ suggestion that the contractor
should have relied on data from borings elsewhere on the campus
site.

The Federal Circuit relied on past precedent holding
that “to receive an equitable adjustment to the
contract price, a contractor must prove that it
reasonably relied on its interpretation of the contract.”

Some of these other borings were 300 to 500 feet away from the
biolab building footprint.

The ASBCA also surmised that, even accounting for the other boring
results, the actual quantity of incompetent rock encountered far
exceeded what was reasonably foreseeable.

After evaluating the difference between the amount of drilling the
contractor should have reasonably anticipated versus the actual
amount encountered, the ASBCA awarded the contractor direct
costs and delay damages for excess drilling through an additional
563 feet of incompetent rock.

The Corps appealed to the Federal Circuit, arguing that the
contractor’s failure to demonstrate a reasonable interpretation of
and reliance on the contract documents, including the geotechnical
report, foreclosed any entitlement to an equitable adjustment of
the contract price.
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The Federal Circuit agreed with the Corps and reversed
the ASBCA's decision. The Federal Circuit relied on past
precedent holding that “to receive an equitable adjustment to
the contract price, a contractor must prove that it reasonably
relied on its interpretation of the contract.”

Because the ASBCA concluded that the contractor’s
interpretation of the contract documents was unreasonable,
the Corps’ higher relative degree of unreasonableness could
not be used as a basis for granting the contractor an equitable
adjustment.

Per the Federal Circuit, “the focus of [its] inquiry must be
on the reasonableness of the contractor,” which “serves
the purpose of incentivizing contractors to carefully and
reasonably interpret contract documents.”

LESSONS FROM THIS DECISION

The result in John C. Grimberg is a harsh one for the
contractor, given the acknowledgement that the contractor

encountered conditions that far exceeded what even a
reasonable interpretation of the contract documents would
have disclosed.

Nonetheless, the Federal Circuit’s decision in this case serves
as an important reminder to federal contractors that, while
their interpretation of contract documents need not be the
only reasonable one, their interpretation of and reliance on
contract documents must at least be a reasonable one to
recover under a differing site conditions claim.
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