


a lawsuit to be required to produce personal 

information pursuant to a subpoena. We see 

examples like this all the time in construc­

tion disputes where the rules of discovery 

can turn up interesting information that you 

may never think will see the light of day. 

Practical Tips 

Document Dos: 

• Do have internal discussions about issues

in person or on the phone.

• Document important discussions with

other parties by promptly sending an

email confirming what was discussed.

If you aren't sure about sending corre­

spondence, run it by in-house or outside

counsel, which may help protect disclos­

ing drafts or internal discussions in the

future under applicable privileges.

• Think twice before sending a document

internally or externally. 

• Be factual. Take as much care when send­

ing a text to a colleague or friend as you 

do when emailing a superior.

• Take good photos, which can be worth a

thousand words down the road. Keep in

mind the ultimate decision-maker, such as

a judge or arbitrator, may never see the 

actual project at issue or the work might 

get covered up later. So, pictures can be 

more than helpful. 

Document Don'ts: 

• Don't have informal, internal email

exchanges about core issues.

• Don't change documents after the fact.

Not only is it unethical, but others may

see how it was changed through the use of

technology, which can detect metadata.

• Don't delete documents that can result in

monetary sanctions against you, bar your

claim, or be viewed as proof against you.

• Don't write contradictory statements,

self-criticism, or opinions that may later

limit your rights or be used against you.

• Don't speculate.

• Don't get middled, meaning don't say one

thing to the owner and something com­

pletely contradictory to a downstream

subcontractor.

• Don't be snide, which can hurt your

credibility.

In summary, every document you gen­

erate, from the bid to project completion, 

could be an exhibit at trial or the arbitration 

hearing. Be warned that every document 

you generate could potentially be read back 

to you on the witness stand. So, before you 

draft a document or hit send on an email or 

text, ask yourself if this will help or hurt you 

down the road. 
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