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On March 31, 2026, Governor Ivey signed into law Senate Bill 167, which 
thereby became Alabama Act 2026-319 (“Act 319”). Effective on October 1, 
2026,1 Act 319 will amend Section 41-22-20 of the Alabama Administrative 

Procedure Act (“AAPA”),2 the oft-cited provision of the AAPA governing judicial review 
of administrative agency decisions, to eliminate Alabama’s judicially-crafted doctrine of 
deference to agency interpretations of statutes and administrative rules and regulations. 
 
 
I. Act 319’s revision of current Alabama law 

Act 319 revises Section 41-22-20 in two primary ways. First, it adds a new Subsection 
(l) that prohibits a reviewing court from “deferring” to – meaning adopting regardless of 
the court’s view of whether it is correct – an administrative agency’s interpretation of a stat-
ute or administrative rule (although the court can certainly consider the interpretation): 

During the review, when interpreting any statute or rule, the court may consider, 
but shall not defer to, an agency’s interpretation and shall instead interpret its 
meaning and effect without any presumption as to correctness. In an action brought 
by or against an agency, after applying all customary tools of interpretation, the 
court shall exercise any remaining doubt in favor of a reasonable interpretation.3 
Second, Act 319 deletes the opening sentence to Subsection (k), which currently reads: 

Except where judicial review is by trial de novo, the agency order shall be taken as 
prima facie just and reasonable and the court shall not substitute its judgment for 
that of the agency as to the weight of the evidence on questions of fact, except 
where otherwise authorized by statute.4 
Act 319 represents a major shift in Alabama administrative law. Alabama courts have 

long shown deference to agency interpretations of ambiguous statutes and rules imple-
mented by that agency.5 But this major shift is not an isolated event; rather, it is part of a 
larger move away from deference in the federal courts and in many state jurisdictions. 
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II. Quick summary of federal  
deference doctrines leading  
up to Loper Bright 

Many state doctrines of deference to administrative interpre-
tations of statutes or rules were patterned after doctrines devel-
oped in the federal courts. These federal doctrines have received 
increasing criticism in court decisions and legal commentaries in 
recent years, culminating most significantly with the United 
States Supreme Court’s decision in Loper Bright Enterprises v. 
Raimondo, 603 U.S. 369 (2024) (“Loper Bright”). 

A. Summary of federal Chevron/ 
Skidmore/Auer deference doctrines  

Over the years, the United States Supreme Court has recog-
nized three types of deference to administrative agency decisions, 
each touching on a different kind of agency action:  

Deference to formal agency interpretations of statutes 
(“Chevron deference”). First set forth in Chevron, U.S.A., 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984), courts apply “Chevron deference” to administrative 
statutory interpretations having the force of law, such as in 
formally promulgated rules or regulations. Under this doc-
trine, if a statute “is silent or ambiguous with respect to the 
specific issue,” and the agency’s interpretation is at least “a 
permissible construction of the statute,” a reviewing court 
must adopt the agency’s interpretation.6 

Deference to informal agency interpretations of statutes 
(“Skidmore deference”). Skidmore deference7 can apply to 
agency interpretations that do not carry the force of law, 
“such as those in opinion letters[,] policy statements, 
agency manuals, and enforcement guidelines.”8 Such inter-
pretations are “‘entitled to respect’ . . . , but only to the ex-
tent that those interpretations have the ‘power to 
persuade’” under various factors.9 

Deference to agency interpretations of its own regula-
tions (“Auer deference”). Auer deference10 – also known as 
Seminole Rock deference11 – historically requires a review-
ing court to give controlling weight to an agency’s reason-
able interpretation of its own genuinely ambiguous 
regulations unless it is “plainly erroneous or inconsistent 
with the regulation,”12 or unless “there is reason to suspect 

that the agency’s interpretation does not reflect the agency’s 
fair and considered judgment.”13 

Again, the historic criticisms of these doctrines primarily focus 
on constitutional concerns of separation of powers and the pos-
sible displacement of the judicial role.14 The main concern is that, 
when applicable, these doctrines compel a reviewing court to em-
brace the agency’s interpretation, even if the court would favor a 
different interpretation in the exercise of its judicial function. 

B. Loper Bright Enterprises v. Raimondo – 
Chevron deference overruled  

In 2024, the United States Supreme Court eliminated the most 
well-known and operative of the federal deference doctrines – 
Chevron deference – in its landmark decision in Loper Bright. In-
terestingly, the Supreme Court did not do so based on concern for 
separation of powers under the federal Constitution, although the 
Court’s opinion includes language indicating that that concern 
was certainly present.15 Rather, the Court’s decision was based 
upon its interpretation of a federal statute: Section 706 of the fed-
eral Administrative Procedure Act (“APA”), which provides that 
reviewing courts are to decide “all relevant questions of law”: 

To the extent necessary to decision and when presented, 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an 
agency action.16 
The Supreme Court held that, in light of Section 706’s man-

date, “courts need not and under the [Administrative Procedure 
Act] may not defer to an agency interpretation of the law simply 
because a statute is ambiguous.”17 Rather, while a reviewing court 
can of course consider agency interpretations – which interpreta-
tions may “‘constitute a body of experience and informed judg-
ment to which courts and litigants may properly resort for 
guidance’” – under the APA “courts must exercise independent 
judgment in determining the meaning of statutory provisions” 
consistent with “the traditional understanding of the judicial 
function.”18  

Because it based its rationale on the text of the APA, the Loper 
Bright Court not only created the technical possibility that Chev-
ron-style deference could return if the APA were amended, but 
also left for another day the lingering constitutional challenge to 
deference based on the separation of powers. Two Justices wrote 
specially to flag that issue, including, not surprisingly, Justice  
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Clarence Thomas, who, as he had in prior 
cases, made clear his opinion that Chevron 
deference “violates our Constitution’s sep-
aration of powers.”19 Justice Thomas 
opined that “Chevron compels judges to 
abdicate their Article III judicial Power” by 
“prevent[ing] judges from exercising their 
independent judgment to resolve ambi-
guities,” and “transfer[s] the Judiciary’s in-
terpretive judgment to the agency” “[b]y 
allowing agencies to definitively interpret 
laws so long as they are ambiguous.”20 

Of course, Loper Bright does not di-
rectly impact any state’s administrative 
law jurisprudence. However, the indirect 
effect of that decision is tangible, espe-
cially as Loper Bright was released at a 
time when deference was already under 
serious reconsideration among the states. 

 
 

III. Recent movement 
away from deference 
among the states 

Alabama Act 319 is actually one of the latest in a series of 
moves by various states to eliminate their own state-law doc-
trines of deference to administrative interpretations. Well before 
Loper Bright, some states had already abandoned deference, and 
that movement has continued in various ways – by constitutional 
amendment, judicial decision, and statutory enactment. 

For example, in 2018 Florida eliminated its deference doctrine 
by way of a broadly-worded constitutional amendment. Interest-
ingly, in enshrining this principle against deference into its con-
stitution, Florida made clear that no deference will be given to an 
administrative interpretation of a statute or rule by either a judge 
or even by an administrative hearing officer: 

In interpreting a state statute or rule, a state court or an of-
ficer hearing an administrative action pursuant to general 
law may not defer to an administrative agency’s interpreta-
tion of such statute or rule, and must instead interpret such 
statute or rule de novo.21  
Several states have rejected deference through judicial deci-

sions from those states’ highest courts, focusing primarily on 

concerns of separation of powers.22 The 
North Carolina Supreme Court’s summa-
tion of the issue is typical:  

This “de novo” standard of review 
makes particular sense when reviewing 
an executive-branch agency’s interpre-
tations of a statute. This Court has long 
held that a core part of state judicial 
power is the authority to say what the 
law is. Thus, it is the exclusive right of 
the judiciary to interpret laws enacted 
by the General Assembly and “neither 
the executive nor the legislative depart-
ment has any such power.”23 
As is the following from the Ohio Supreme 
Court: 

First, it is never mandatory for a court 
to defer to the judgment of an admin-
istrative agency. Under our system of 
separation of powers, it is not appropri-
ate for a court to turn over its interpre-
tative authority to an administrative 
agency. But that is exactly what happens 

when deference is mandatory. When we say that we will 
defer to an administrative agency’s reasonable interpretation 
of a statute, or its reasonable interpretation of an ambiguous 
statute, we assign to the agency a range of choices about stat-
utory meaning. We police the outer boundaries of those 
choices, but within the range (e.g., reasonableness), the 
agency renders the interpretive judgment.24 
However, like Alabama, most states that have eliminated def-

erence to agency interpretations have done so through legislative 
enactments, often of differing scope and breadth. Just a few ex-
amples illustrate the divergence of these statutes: 

Wisconsin’s enactment is a codification of a Wisconsin Su-
preme Court decision25 and merely states in straightforward fash-
ion that, “[u]pon review of an agency action or decision, the 
court shall accord no deference to the agency’s interpretation of 
law.”26 Indiana’s provision is similar, providing that “[t]he court 
shall decide all questions of law, including any interpretation of a 
federal or state constitutional provision, state statute, or agency 
rule, without deference to any previous interpretation made by 
the agency.”27 

However, like  
Alabama, most states 
that have eliminated 
deference to agency 

interpretations  
have done so through 

legislative enact-
ments, often of  
differing scope  
and breadth.



Other states go further and not only 
forbid deference but actually direct courts 
to resolve resultant ambiguities in a par-
ticular manner. For example, Tennessee’s 
2022 enactment provides: 

In interpreting a state statute or rule, a 
court presiding over the appeal of a 
judgment in a contested case shall not 
defer to a state agency’s interpretation of 
the statute or rule and shall interpret the 
statute or rule de novo. After applying all 
customary tools of interpretation, the 
court shall resolve any remaining ambi-
guity against increased agency authority.28 

Similarly, Kansas’ recently-enacted pro-
vision states that:  

[i]n an action brought by or against a 
state agency, after applying all custom-
ary tools of interpretation and rules of 
statutory construction pursuant to law, 
a state court or an administrative hear-
ing officer hearing an administrative 
action shall exercise any remaining 
doubt in a way that is consistent with 
an individual’s fundamental constitu-
tional rights.29  
Oklahoma combines these related concepts and requires “the 

court or hearing officer [to] exercise any remaining doubt in 
favor of a reasonable interpretation which limits agency power 
and maximizes individual liberty,”30 as do Idaho and Missouri.31 

Arizona’s enactment adds an additional twist, in that it directs 
not only that courts “shall decide all questions of law” but also 
“all questions of fact” without deference to an agency: 

In a proceeding brought by or against the regulated party, 
the court shall decide all questions of law, including the in-
terpretation of a constitutional or statutory provision or a 
rule adopted by an agency, without deference to any pre-
vious determination that may have been made on the ques-
tion by the agency. In a proceeding brought by or against 
the regulated party, the court shall decide all questions of 
fact without deference to any previous determination that 

may have been made on the question 
by the agency.32 

Alabama’s Act 319 has some, but not 
all, aspects found in the enactments of its 
sister states, but clearly eliminates Ala-
bama’s doctrines of deference in judicial 
challenges governed by the AAPA – both 
Chevron-style and Auer-style deference. 
Accordingly, the Act is sure to have a sig-
nificant and immediate impact on the 
world of administrative law in Alabama. 

 
 

IV. Potential issues facing 
courts applying Act 319  

The enactment of Act 319 is also likely to 
raise various collateral issues calling for ju-
dicial resolution (and potentially legislative 
refinement) concerning the Act’s applica-
tion. Some of these issues could themselves 
be the subject of lengthy articles, and it is 
the intent of this brief discussion to merely 
identify, rather than attempt to resolve, 
some of the potential issues. 

A. Effect of Act 319 on 
agency findings of fact 

One issue that could arise – as it has arisen in other states – 
concerns whether the standards of judicial review of an agency’s 
fact-finding are affected by Act 319’s elimination of deference. In 
Alabama, where a court is not reviewing an agency decision by 
way of a trial de novo (wherein the court hears and considers new, 
live testimony), such findings of fact have been given deference 
akin to findings made by a jury or by a judge hearing evidence ore 
tenus: the findings are not disturbed unless there is no relevant, 
competent evidence in the record from which such a finding 
could have been made.33 As a corollary to this well-established 
standard, the mere presence of contrary evidence in the record is 
not particularly relevant so long as there is substantial evidence to 
support the finding.34 Alabama courts applying these standards in 
reviewing agency decisions often cite as a part of that analysis the 
first sentence of Section 41-22-20(k), which provides: “Except 
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where judicial review is by trial de novo, the agency order shall be 
taken as prima facie just and reasonable and the court shall not 
substitute its judgment for that of the agency as to the weight of 
the evidence on questions of fact, except where otherwise author-
ized by statute.”35 As noted above, Act 319 deletes this sentence, 
perhaps raising questions as to whether and to what extent Ala-
bama courts reviewing agency orders are to make their own fac-
tual findings. Several factors will likely impact and inform that 
analysis. 

First, unlike the Arizona provision noted above that expressly 
states that a reviewing court “shall decide all questions of fact 
without deference to any previous determination that may have 
been made on the question by the agency,”36 Alabama’s Act 319 
includes no such language and therefore has no such express di-
rective. Rather, based on its text, the Act directs only that courts 
interpret statutory or regulatory text without any deference to the 
agency’s interpretation. 

Second, the elimination of the first sentence of Section 41-22-
20(k) need not be seen as a rejection of the traditional deference 
shown to agency factual findings. Instead, it is possible that the 
Legislature deleted this sentence as a “belt-and-suspenders” effort 
to avoid any confusion with the Act’s new anti-deference pro-
vision given that the sentence applies to agency “orders” and 
agency orders will often contain interpretations of statutory or 
regulatory texts (in addition to factual findings). And the revised 
Section 41-22-20(k) retains the same standards for reversing an 
agency decision, including, among other bases, where the agency 
action is “[c]learly erroneous in view of the reliable, probative, 
and substantial evidence on the whole record” or “[u]nreasonable, 
arbitrary, or capricious, or characterized by an abuse of discretion 
or a clearly unwarranted exercise of discretion.”37 As the United 
States Supreme Court stated in Loper Bright, such standards by 
nature indicate a level of deference for the agency’s factual find-
ings. The Court held that “[the federal APA] does mandate that ju-
dicial review of agency policymaking and factfinding be 
deferential” and cited Sections 706(2)(A) and 706(2)(E) of the 
APA as providing, respectively, that an “agency action” can be set 
aside if it is ““arbitrary, capricious, [or] an abuse of discretion” and 
“agency factfinding in formal proceedings” can be set aside if it is 
“unsupported by substantial evidence.”38 

Third, where the agency’s factual findings are based on the re-
ceipt by the agency of live testimony, it would not seem possible for 
a reviewing court to truly make its own findings of fact without 

itself hearing live testimony. But not all judicial reviews of agency 
orders provide for the reception of live testimony, especially be-
fore the appellate courts.  

Finally, to the extent that making factual findings necessarily 
implicates the particular agency’s expertise and experience – and 
one of the core principles of administrative law is that each 
agency is considered to have expertise and acquired experience 
in its particular area39 – it would be difficult if not impossible for 
a reviewing court to properly make its own findings, as the judi-
ciary does not have that specific expertise or experience. Such an 
exercise might also implicate separation of powers problems in 
the opposite direction. Just as concerns for separation of powers 
are raised when executive-branch administrative agencies are is-
suing binding interpretations of statutes or rules (something that 
the judiciary is specifically trained and constitutionally entrusted 
to do), those same concerns might be cited with respect to the ju-
diciary engaging in fact-finding in an area requiring the expertise 
and experience held by an administrative agency. 

B. Effect of Act 319 on agency  
factor-balancing  

Another potential issue, perhaps related to the fact-finding 
question above, is whether Act 319 impacts the traditional defer-
ence that courts give to agency determinations requiring the con-
sideration of certain statutory and regulatory factors – not 
necessarily individually-essential elements – and a determination 
whether the overall balance of those factors weighs in favor of the 
applicant or petitioner. One oft-litigated example is the deter-
mination of whether a healthcare provider should be granted a 
certificate of need (“CON”) to establish some facility or service, 
which requires the State Health Planning and Development 
Agency to “giv[e] appropriate consideration to” and balance var-
ious statutory and regulatory factors to make a determination as 
to whether there is a sufficient “need” for the project.40 

Again, Act 319 does not contain an explicit statutory directive 
that reviewing courts perform anew the “consideration” and bal-
ancing of such factors. And, as with the issue of fact-finding dis-
cussed above, the question may turn on whether the factors at 
issue by their very nature invoke and require the agency’s particu-
lar, legislatively-entrusted experience and expertise (which review-
ing courts do not possess). In such a case, courts may defer to – 
and, under Alabama’s commitment to separation of powers, may 
feel constitutionally bound to defer to – an agency’s determination 
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as to the yield of the “balance” so long as there is a reasonable basis 
from the record supporting that determination.41 

C. Application to judicial review of 
agency orders governed by other  
provisions 

Technically, Act 319 applies to eliminate deference in only ju-
dicial review of agency decisions governed by Section 41-22-20 
of the AAPA. However, other kinds of agency rulings and orders 
are governed by separate judicial review provisions. For example, 
judicial review of orders of the Alabama Oil and Gas Board is ac-
complished by filing a civil action governed by Section 9-17-15 of 
the Alabama Code, which provides, in part, that “any rule, regu-
lation or order made or promulgated under this article shall be 
deemed prima facie valid, and the court shall be limited in its 
consideration to a review of the record of the proceedings before 
the board, and no new or additional evidence shall be received.”42 
Reviewing courts will have to resolve whether and to what extent 
Act 319’s revisions to the AAPA impact the specialized judicial 
review provisions that exist in other sections of the Alabama 
Code.43 Of course, because Alabama’s Chevron/Auer-style defer-
ence doctrines are judicially-crafted doctrines, the Supreme 
Court of Alabama could abandon those doctrines at any time re-
gardless of the reach of the AAPA or Act 319.44 

D. Requirement of a “reasonable  
interpretation” 

Act 319 does not only forbid reviewing courts from automati-
cally deferring to agency interpretations of statutory and regu-
latory text, but also requires courts to, “after applying all 
customary tools of interpretation, . . . exercise any remaining 
doubt in favor of a reasonable interpretation.”45 Theoretically, this 
additional step – by which the Legislature is affirmatively direct-
ing the Judiciary as to how to perform its interpretive role – 
could itself raise constitutional issues.46  

Alabama’s Constitution contains a particularly strong separa-
tion-of-powers provision: 

To the end that the government of the State of Alabama 
may be a government of laws and not of individuals, and 
except as expressly directed or permitted in this constitu-
tion, the legislative branch may not exercise the executive 
or judicial power, the executive branch may not exercise 
the legislative or judicial power, and the judicial branch 
may not exercise the legislative or executive power.47 

However, any constitutional conflict stemming from Act 319’s  
directive seems unlikely because, unlike with the anti-deference 
provisions enacted in Tennessee and other states noted above – 
provisions that direct a reviewing court’s manner of interpreting am-
biguous statutes in far more concrete and specific manners – Act 319 
requires only that the reviewing court default to a “reasonable inter-
pretation,” and the textualist approach followed by Alabama’s judici-
ary already seeks a “reasonable” interpretation of the actual text.48 

E. Effect of Act 319 on appeals pending 
at the time of the effective date 

Act 319 does not direct that it will be applicable only to ac-
tions commenced after a certain date, as the Legislature did, for 
example, when it abolished the “scintilla rule” in favor of the 
“substantial evidence” standard in Alabama Code § 12-21-12. 
There, the Legislature directed that “[t]his section shall not apply 
to any civil action pending in the courts of this state on June 11, 
1987.”49 Rather, Act 319 provides that its provisions “shall become 
effective on October 1, 2026.”50 Because in administrative appeals 
under the AAPA review by each court is governed by Section 41-
22-20,51 Act 319’s phrasing might raise questions as to whether a 
reviewing court should apply the provisions of Act 319 in a chal-
lenge to an agency decision commenced prior to October 1, 
2026, but which goes to a judgment after that effective date. 

The answer to that question will depend on how the courts 
construe the effective date language (“shall become effective”) 
and perhaps whether the courts consider Act 319 to be a “reme-
dial” statute. Remedial statutes are “those relating to remedies or 
modes of procedure, which do not create new rights or take away 
vested ones” and “operate retrospectively, in the absence of lan-
guage clearly showing a contrary intention.”52 A remedial statute 
“may be applied on appeal, even if the effective date of that stat-
ute occurred while the appeal was pending, and even if the effec-
tive date of the statute was after the judgment in the trial court.”53 
Should a reviewing court consider the provisions of Act 319 – or 
at least Act 319’s directive that the court interpret statutes or 
rules without deference – to be remedial in this sense, then Act 
319’s provisions may apply regardless of the date of commence-
ment of the underlying request for judicial review.  

 
 

Conclusion 
Given the swelling national movement away from agency def-

erence, and Alabama’s strong adherence to the separation of 
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powers, the enactment of Act 319 was not exactly a surprise. 
Neither will it be a surprise that Act 319 will substantially impact 
whether, and how, parties challenge administrative decisions in 
Alabama going forward.                                                              s 
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